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Introduction 


‘The subjects that are addressed in this volume are the concern of 
every legal system, and are not, therefore, peculiar to the Shar ah, 
‘Their relationship to one another and to the general theme of human 
rights hardly needs elucidation, Justice and equality are closely inter- 
related insofar as the one cannot be meaningfully implemented with- 
out the other. For justice often means equal treatment and the equal 
distribution of advantages and burdens, or a commensurate correc 
tion of an imbalance thar is caused by deviant behaviour. Similarly, 
neither equality nor justice can be a meaningful reality without free- 
dom. For justice presumes the moral autonomy of individuals and 
their liberty to act as they will. Justice can, therefore, have little 
meaning if it is applied to a person of a group of persons who are 
deprived of their freedom, or compelled to a course of action that is 
beyond their control, Equality also acquires much of its substance 
only in an environment where freedom is a reality. To treat ovo pris- 
oners equally does make some sense but equality before the law in 
different situations and among people of different calibre and status 
is where equality becomes more meaningful 

A perusal of the Universal Declaration of Human Rights, or of 
any chapter on the basic rights and liberties enshrined in a contem- 
porary constitution will show that numerous and varied as they are, 
almost the entire range of these rights and liberties are predicated on 
freedom, equality and justice, the most fundamental, 40 to speak, of 
all the recognised rights and liberties. 

‘The first chapter on freedom in this volume is mostly concerned 
with a concepual analysis of freedom, its manifestations in theolog- 
ical, social and political contexts, and the various shades of meaning 
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it has been given by commentators from different disciplines. 
Freedom has a basic meaning, and this is why any serious distortion 
or deviation fron) its core concept has not commanded general 
acceptance. Yet beyond this basic clarity, the meanings and implica~ 
tions of freedom vary considerably and tend to become increasingly 
complex. This 1s borne out by the fact that a comprehensive and 
all-embracing definition of freedom eludes us. The conceptual analy- 
sis of freedom has not received as much attention from Muslim jurists 
as it has in the writings of Western scholars on the subject. Part of 
the reason for this might be that the basic parameters of freedom in 
Islam are determined by reference to the normative evidences of the 
Qur'an and Sunnah, but there is considerable variation in the under- 
standing of these evidences and the manner in which commentators 
have related them to theological, legal and political subjects. This 
presentation provides a review of the basic evidence on freedom and 
the contributions of Muslim scholars to the development of ideas on 
the subject, 

The chapter on equality that is presented here is also concemed 
mainly with an analysis of the normative evidence of the Qur'an and 
‘Sunnah, which Muslim jurists have elaborated in reference to partic~ 
ular themes. Equality, like freedom, is an integrated concept, which 
is indivisible and averse to compromise, Yet neither freedom nor 
‘equality are absolute in the sense that both are amenable to the influ- 
ences of context and circumstance. In addition to a general charac 
terisation of equality and its evidential basis in the Shari ah, this pees 
entation also looks into the application of equality to two other sub- 
Jects, namely women and non-Muslims, and examines the way in 
which they are treated in Islamic legal literature. It is of interest to 
note a certain contrast, highlighted in this presentation, between ear- 
hier juristic wnitings on these themes, and the works of contemporary 
‘ulama and scholars. Muslim jurists of the twentieth century have 
made a significant contribution to the understanding of the source 
evidence of the Shar ah on equakty in conjunction, particularly, 
with the changing realities of contemporary Muslim societies. They 
have not hesitated, for instance, in taking a totally different stand on 
women’s issues from many classical scholars, and advancing a differ. 
ent perspective on equality in the Sharah for all citizens, regardless 
of their race, language or religion. It is clearly in these areas that the 
substance of the modem reformist thought in the Shari'ah makes its 
presence unmistakably visible 

Justice is the sum-toral, in a sense, of all recognised rights and 
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duties, as it often consists of nothing more than a balanced imple- 
mentation of rights and duties, and of due regard for equality and 
freedom. The Qur'an is emphatic on the objectivity of justice, so 
much so that it defies any level of relativity and compromise in its 
basic conception. A perusal of the Qur'inic evidence on justice 
Jeaves one in no doubt that justice is integral to the basic outlook and 
plulotophy of Islam, within or beyond the Shari'ah itself. It is there- 
fore not incorrect co say that the Shari'ah is committed to justice as 
one of its cardinal goals and objectives, to the extent that the verac- 
ity of the Shartah itself can be measured by its effectiveness in 
admineing justice. This is the understanding, im fact, that the 
renowned Hanbali jurist, Ibn Qayyim al-Jawziyyah (d. 1350), has 
conveyed in his widely-quoted statement that ‘Islam will always 
stand for justice and any path that is taken towards justice is bound 
to be in harmony with the Shariah and can never be against it’. 

‘The Shari'ah shows the way to justice and this way must be fol- 
lowed as far as possible. In the event, however, that the established 
rules of the Shariah do not offer sufficient guidelines by which to 
administer justice, one may take any route, including for example, 
those of natural rights and natural justice, or the general rules of equi- 
ty and fairness, or that of a judicious policy (siydsah shar iyyah), in 
order to secure justice, and the result that is arrived at is a fortiori in 
accordance with the Sharf ah and cannot be held to be contrary to it 

‘The chapter that is presented here on justice consists essentially of 
a review and analysis of the basic evidence of the Qur'an and Sunnah 
‘on the subject. It seeks to depict, in particular, the Qur'anic outlook 
or universal justice which reaches beyond the particularities of any 
rigid framework that might restrain the humanitarian call and sub> 
stance of justice in Islam, 


CHAPTER ONE 


Freedom (al-Hurriyyah) 


1, Introductory Remarks 


Despie the obvious signiticance of, and the sustained preoccupation 
legal and philosophical traditions with freedom, there is little 
agreement on its precise meaning. To a reader of constitutional law, 
Jom means something different from what it might mean to a 
philosopher or a mystic. Whereas the philosophically-oriented 
Mu‘tazilah and the Ash‘ariyyah were preoccupied with the freedom 
of the human will versus predestination and determinism. (al-jabr 
wa'l-ikhtiyar), to the Sufi and mystic, freedom primarily means free- 
dom from the desires of the self, which releases one from depend- 
‘ence on the material world, and is freedom from everything except 
God and devotion to Him.' More than any other factor, it is the am~ 
mal desires of the animal nature in man that render bim unfree. The 
with those desires, and this final victory over them, makes 
man free. Ultimately, freedom from desires is a facet of human per- 
fection, something that raises man to the level of the angels and out- 
lasts his physical life 
‘The jurist and the reader of political science are mainly concerned 
with the struggle between authority and freedom. Freedom in this 
context has primarily meant the ability of the individual to lead a life 
of security, free from the tyranny of oppressive governments and 
rulers. To the reader of fundamental nights and liberties, it is the 
struggle between authority and freedom: that gives freedom much of 
its meaning, This is a focal theme of many a modern Constitution, 
and the emphasis that is given to it is typical of the era of constitu- 
tionalism and government under the rule of law, But even here, 
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there has, over time, been a considerable adjustment of the notion of 
the relationship of individual liberty to the authority of the state. 
Individual freedom was initially conceived as a limiting factor on. 
government power, and was seen necessary for limiting the power of 
various organs of government in order to protect individual liberties. 
But that perception of bipolarity seems to have given way to a vision 
which sees it as the duty of the state to be an active participant in the 
protection of liberties. The initial view of conflicting interests is thus 
changing to one of the essential unity of interests. The Declaration 
of the Rights of Man issued by the leaders of the French Revolution 
of 1789, which was later attached to the French Constitution of 
1791, declared freedom to be the right of the individual to do what 
he wishes, provided that this does not cause harm to others, and that 
any limits imposed on freedoms are not valid unless validated by the 
Jaw. It was similarly declared that freedom and equality were the nat- 
ural rights of all human beings.* 

We are also concemed here with the close relationship between 
equality and freedom, To achieve objectivity and balance in under= 
standing the basic notions of equality and freedom is often a question 
‘of accommodation and compromise between them. The compro= 
inise here is ewentially between individual and communal interests. 
The individual is naturally inclined towards freedom, but his untram. 
meled desite for freedom is prone to lead to inequality, and the con- 
com here how to limit the individual freedom in order to secure 
some of the valid objectives of equality. In this sense, the history of 
human rights has been one of ‘continuous struggle for compromise 
between freedom and equality, between individual rights and con- 
siderations of social justice’.’ It need not be overemphasised that a 
hungry man can make little use of his freedom. Considerations of 
social justice thus affect the substance of freedom in individual cases, 
Whereas liberalism puts freedom before equality, socialism and its 
allied doctrines have emphasised equality to a greater extent thin 
freedom. Freedom has undoubtedly been and will remain the most 
important of all the rights of man. Yee without equality, freedom 1 
likely to become a privilege of the few, and can easily be umed inte 
an instrument of abuse. 


Il. Definition and Scope 


Historically, Muslim jurists have not addressed the subject of free- 
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belief and ownership. Muslim philosophers such as Farabi (d. 
339/950) and Ibn Rushd (d. 595/1198) took limited notice of free- 
dom as a political term, whereas it has received much attention in 
Sufi thought and literature. But Sufi thought is mainly preoccupied 
with the question of spiritual refinement and the extent to which a 
person can be free from dependence on the material world. The 
“ulami’ of theology and kali have on the other hand debated issues 
such as how much freedom can be attributed to human beings in 
view of the i of God.” 

‘The word "hurr in classical Arabic implies ‘free’ as opposed to ‘abd 
(slave), but is also used as a qualitative term denoting nobility of on- 
gin and character. The phrase ‘rajulun hurun’ did not only mean a 
free man as opposed to a slave, but also a man of noble character and 
descent, in the same way as farasun humun means a pedigree horse, 
Similarly, the phrase "huwa min humiyat qaumihi', means “he is among 
the most noble of his people’; and ‘hurr al-kalam' means speech of 
high literary quality. In order to stress the moral eine of hurr, it 
is frequently paired with karim (noble, generous); al-huer al-karim thus 
means a true gentleman, a person who is pure in his human dignity, 
& person of integrity powessing a free conscience unrestrained by 
material considerations. It seems that the word "hurriyyah’ was not as 
commonly used by the classical jurists as it is naw being used by 
modern writers in Arabic, Thus the current usage of hurriyyah, which 
conveys the full force of the concept of ‘freedom’, is of relatively 
recent origin.* The word ‘ikhtiyir’ (choice, free wall) 8 more com- 
monly used in the wntings of Muslim mystics and philosophers than 
*hurriyyah’, and one occasionally finds derivatives of khalasa (to 
release, to free) and ‘ataga (to free. as of a slave) used as synonyms of 
hurriyyah in the various contexts and discourses of freedom. Muslim 
jurists have, in tum, used a variety of other terms, such as ibahah (per- 
‘missibility), al-bard'ah al-asliyyah (original non-liability) and ‘afwah 
(exemption, pardoning), which convey equivalent meanings to that 
of buriyyah, There will be occasion to elaborate on these terms in 
the following pages. 

The word *humiyyah’ does not occur in the Qur'an itself but other 
derivatives of the same root. such as ‘al-hur’, ‘a free man’ (cf 
al-Baqarah, 2:178), and “tahrir’, “releasing” (in the context mainly of 
manumitting a slave by way of atonement—kaffirah), occur 
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frequently in it (cf. al-Ma‘idah, 5:89, and al-Mujadilah, 68:3). 

Tn its English usage, ‘freedom’ is distinct from ‘independence’: 
whereas freedom refers to the position of the individual within a 
group, independence is used in reference to the group itself, 
Freedom thus means the immunity of the individual from arbitrary 
and illegal action by the government, and his right to participate in 
the formation and conduct of government. Independence, on 
the other hand, refers to the position of a group in relation to 
other groups.” 

Ibn ‘Ashiir has defined humriyyah as “the opposite of slavery and the 
independent disposition of a prudent man to manage his own affairs 
by his own fice will; his abihry, in other words, to manage his per- 
sonal aflaiss as he wishes free from the opposition and hostility of 
others’."° This definition of humiyyak is clearly focused on the free- 
dom for the individual to manage his personal aflirs free of the inter- 
forence of others, 

‘Abd. al-Wahbab  Khallif has defined personal freedom 
(al-hurriyyah al-shakhsiyyah) as ‘the ability of a person to manage his 
own affairs free from oppression and the interference of others, while 
enjoying the safety of his penon, honour, property, home and all the 
nights that belong to him, provided that the manner of his manage~ 
ment does not amount (© hostility or prejudice against others,"!! 
Commenting on this, Mutawalli noted that the three component 
elements of personal freedom in the terms of this definition are free- 
dom of movement, the right ¢© personal safety, and the right to pri- 
vacy."? Khallif himself is not so specific and subsumes these and the 
freedom of religion, freedom of expression, freedom to own proper- 
ty, and the right to education, under personal freedom. Personal 
freedom is thus assured for the individual who enjoys all of these lib- 
erties." Mabmaysini has defined freedom as ‘a person's ability to act 
in a certain way or avoid acting without violating the rights of oth- 
ets or the limits laid down by the law’,"* For ‘Abd al-Karim Zaydin, 
‘personal freedom means the individual's freedom of movement and 
the freedom to protect himself against aggression on his personal 
security including unlawful arrest, persecution and imprisonment. It 
also means his freedom to move into, leave, or return to, the coun- 
try of his origin’."® This definition of personal freedom. is obviously 
focused on freedom of movement and personal safety against ageres- 
sion. Kamil Laylah has taken a similar view when he states that: 
“Personal freedom means thata person enjoys the right of movement 
within the state in which he resides and 1s also able to leave it or to 
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return to it when he wishes; it also means immunity from arrest, 
detention and punishment unless it be in accordance with the provi 
sions of the law." In my opinion, Khallif’s more comprehensive 
approach to personal freedom is preferable, as the different aspects of 
liberty are interrelated, and compromise on one is likely to have a 
bearing on the integrity of the others. 

Abi Zahrah has considered personal freedom to be the firse and 
most important manifestation of freedom, but adds that ‘the hberty 
of the individual to believe in, and to express what seems might to 
him pertaining to the affairs of the socicty in which he lives, as well 
as his ability to act in pursuit of his welfare without interference or 
compulsion from others, is the essence of his personal freedom’.!” 
Abi: Zahrah’s definition of personal freedom is similar to the ones 
noted earlier, although Aba Zahrah tends to give a higher profile to 
the freedom of expression and belief over the other manifestations of 
personal freedom, such as personal safety and freedom of movement, 
which were accentuated by Khallif, Attainment of personal freedom 
in both these definitions subsumes the entre range of basic rights and 
liberties including the freedom to work, political freedom and the 
Hight to vote as well as participation in government and so forth. 

‘Abd al-Mun‘im Abmad speaks of a three-fold division of basic 
rights and liberties into (a) personal rights and liberties (alshugiig 
wa'l-huriyyit al-shakhsiyyah); (b) intellectual rights and. liberties 
(al-hugiiq wa'l-huriyyat al-ma nawiyyahy; and (c) socio-economic 
rights and liberties (al-hugig  wa'l-huriyyit al-iqtisadiyyah 
wa'lijtima iyyah). Of these three types, the first is considered to be 
the most important and constitutes the bedrock of all other nights and 
liberties. The most important of all personal rights and liberties, in 
turn, are the ones that relare 00 personal safery, and the rights to pri- 
vacy and movement. ‘For what good it will do to an individual to 
enjoy the freedom of ownership and work if he is in the meantime 
denied his freedom and right of movement!" Intellectual nights and 
liberties include the freedom of religion (humiyyat alagidah), free~ 
dom of education and dissemination of knowledge (humyyar 
al-ta‘allum wa'l-ta'lim), and. freedom of speech (burriyyat al-ra’y 
wa'l-bayan). And lastly, the most important areas of socio-economic 
liberties are freedom of ownership (humiyyat al-tamalluk) and freedom 
of work (jumriyyat al-‘amal).!? Wi and Sibi'i have both employed an 
alternative phrase, namely al-huriyyah al-madaniyyah, or civic hberty, 
a an. equivalent to “socio-economic liberty’. Civic liberty as a cate 
gory thus includes the liberty of the dividual to choose the work 
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he wishes to do fora living, the liberty to pursue knowledge and spe- 
cialise in a field of leaming or profession, the individual's capacity 
and freedom to take part m contracts and transactions, including the 
choice of spouse, and the freedom to choose the place where one 
wishes to live, free of fear and interference from ruling authorities. 
‘The term al-hurriyyah al-madaniyyah, being the equivalent of dit 
Givil, is often used in contradistinction to dwit naturelle, or natural 
rights and liberties, which unlike civic liberties, are acknowledged to 
belong to every human being at all times and circumstances. Civic 
liberty for Sib3‘T includes a person's liberty to choose the work or the 
profession he or she wishes to pursue; the freedom of an adult man 
of woman to choose his or her partner in marriage! freedom in 
regard to the choice of locality and residence, and freedom of edu- 
cation, These are the classes of liberties in which the state must not 
interfere except where it is deemed necessary in order to ensure their 
integrity.” Sanhdrt has mentioned a broad classification of freedom 
into two general categories, one of which is personal liberty 
(al-huriyyah al-shakhsiyyah), which signifies the liberty of the indi- 
vidual vis-a-vis other individuals, and the other is his liberty in regard 
to the use of objects, and this is known as the freedom to own prop- 
erty (al-hurriyyah al-milkiyyah).2* 

‘The different classification, terminology and contents of personal 
liberties are partly a function of their susceptibility to change over 
time and circumstance, as well as the type of political philosophy and 
system of government under which they operate. Some of the liber- 
ties that are now commonly known to both Western and other legal 
systems, such as freedom of association and the freedom of the press, 
were added to the list only after the in of democracy and its 
political doctrines following the French Revolution of 1789, These 
differences of perception and approach are also seen in the applied 
constitutions of various counties which are not entirely consistent 
in the terminology and contents of the different classes of rights 
and liberties? 

Political systems and philosophies have also differed in the relative 
weight they have attached to equality and freedom. The fine balance 
that is sought between individual interests and those of the commu- 
nity as a whole has often been influenced by the different perceptions 
of equality and freedom. The individual is naturally inclined towards 
Ssedtins ‘whereas the community's interest requires a certain degree 
of restraint on individual freedom. This struggle between diverging 
interests is also felt today between the concems of free economic 
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enterprise and those of equality and social justice 

According toa more simplified definition, ‘humiyyah means that 
the individual is free to act in whatever way he wishes provided that 
others are not harmed by his action’.4 Al-"Tli tends to concur with 
this characterisation of humyyah when he writes that Islam's view of 
hurriyyah is rooted in the postulate that the individual enjoys liberty 
imall things provided that this does not violate the nghts of others 
and the collective interest (maslahah) of the community. When lib- 
erty exceeds these limits, turns ito transgression and becomes 
liable to restriction or even a total ban. Based on the hadéth-cumelegal 
‘maxim that "harm thay neither be inflicted nor reciprocated’, the law 
should not interfere with individual liberty, and should confine its 
intervention to regulating instances of conflict with other rights and 
interests.2> When the exercise of freedom by one person harms 
another, it becomes an instrument of darar, in which case it nvust be 
eliminated or curtailed. 

Islam's affirmative stance on freedom has been vividly expressed in 
the writings of many commentators on the subject. ‘Abd al-Qidir 
“Awdah has thus noted that "hurriyyah is one of the foundational 
principles of Islam, and it finds one of its most fascinating and com- 
prehensive manifestations in the Shari'ah, Fathi ‘Uchmin has sim- 
ilarly observed that "Islam sanctifies the liberty of the individual and 
makes it an integral part of the dignity of the behever, Fear is duc 
only to God Most High and to no one else [...] Islam rejects com- 
pulsion even if it be the only way to Islam itself 27 In Abd al-Wahid 
Wiafi's assessment, ‘Islam takes humiyyah as one of its basic norms that 
affects almost every part of its legislation [...] It is deeply concerned 
with the application of humiyyah and has not neglected any of its four 
principal varieties, which are: political freedom. freedom of thought 
and expression, freedom of religion, and civic liberty." Muhammad 

Shazali has observed that ‘Islam sanctifies the liberty of man, just 
as it sanctifies his life. Liberty is narural and inherent in every man, 
as the Prophet & declared: “Every child is bom in the natural state 
of freedom.” 


abd Jey Model 


‘The normative and inherent validity of personal freedom may nei- 
ther be disrupted, nor compromised, nor subjected to oppres- 
sion except by the authority of the Shari'ah.” Wahbah al-Zubiylt 
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similily wrote thae “feedom is the natural right of every human 
being’: 


MI. Different Facets of Freedom in Islam 


“The concept of freedom in Islam’, according to Abdul Aziz Said, 
“implies a conscious rejection of a purely liberal and individualistic 
philosophy of “doing one’s own thing” as the meaning of life, or as 
the goal of society.’ Said continues to add that Islam takes an egali~ 
tarian and communitarian approach to freedom. Freedom in Islam 
finds its meaning 1m ‘belonging to the community and participating 
with the people’,”! It is egalitanan im that freedom is not enjoyed at 
the expense of causing harm to others, and it is communitarian 
because in the event of a conflict between individual freedom and 
the social good, the latter is often given prionty over the former. 
Freedom is basically 4 social concept in that it will have little mean- 
ing in a state of toral isolation from society. 

Western commentators have made similar observations. 
Montgomery-Watt has made the somewhat drastic observation that 
‘freedom has never had any place in Islamic thought. There is a word 
for freedom, namely Iuriyyah, but this refers to the condition of the 
freeman (In) a8 contrasted with the slave (abd )." Part of the rea~ 
son for the wnimportance of the concept of freedom, 
Montgomery-Watt adds, was the theological view that ran is always 
the slave (‘abd ) of God, There is also a reference to the ‘great promi 
nence’ that Mushms gave to the virtue of patience (sabr) and how 
this might have meant the endurance of hardship and the acceptance 
of a servile status on the part of Muslim individuals, Having said this, 
Montgomery-Watt goes on to concede that ‘despite such points, 
however; ik seem likely that dere isa combination of ideas omnes 
where in Islamic thought, which performs much the same function 
as the concept of freedom does in the West’. 

In a discussion of liberty and any safeguards that might have exist- 
ed for it im Islamic law, Louis Gardet highlighted the metaphysical 
context of freedom in Islam. He came to the conclusion that free- 
dom in the ideal Muslin state was, perhaps, not the freedom for 
which one dies and gives life. Its true meaning for Islam had to be 
found in the relationship of man to the divine. Montgomery-Watt 
and Gardet have'touched on only one of the many features of Islam's 
conception of freedom. The metaphysical and mystical meanings of 
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freedom tend to precede, in the history of ideas on liberty, the social 
and political dimensions of freedom, Economic freedom appears to 
be the latest chapter on liberty that features in the relevant hterature 
on the subject,** Abdul Aziz Said notes that ‘personal freedom in 
Islam lies in surrendering to the Divine will and must be sought 
within oneself; It cannot be realised through liberation from extemal 
sources of restraint’ Said adds that ‘the goal of freedom is human 
cteativity’ through the liberation of the self”.!” 

Sayyid Queb is typical of Muslim writers in descnbing the 
Qur'inic characterisation of the God-man relationship as the true 
liberator of the believer's conscience. Behef in the omnipotence of 
God, and submission to Him who alone has power over the destiny 
of His servants, liberates the behever trom bondage to anyone else 
Sayyid Qutb thus wrote that ‘the belief that no one but God Most 
High has any power over the life of the believer and that his fortune 
or misfortune, povetty and wealth, benefit and harm are all in the 
perser solely of God, hat there is no: mediator or. interceor 

ween man and his Creator {...] This belief and devotion only to 
God is a powerful liberator of the inner conscience of the believer 
from dependence on anyone but God’. A number of Quranic pas- 
sages are quoted in support. To review only a few, it will be noted 
that in his five daily prayers, the Muslim worshipper recites the stra 
al-Fiihah and the part thereof which reads, "Thee alone we worship 
and Thee alone we ask for help’ (al-Patibah, 1:5) 


sete Sk} y tas SU! 
In another short s@ra of the Qur'an, namely altkhlis (Sincere 
Devotion) the believer is directed to: 


Say, He is One, God is One on whom all depend. He begets not, nor i 
He begotten, and none is ke Him. 
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The Prophet Mubanunad & was ordered to declare: "My prayer 


and meditation, my life and death are all for God, the Lord of the 
universe. He has no associate; this is the order thar I follow and I am 
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the first and foremost among Muslims’ (Al-An‘im, 6:162-163). 
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Ehewhere the Qur'an reads in an address to. the Prophet 
Muhammad : 'Say: 1 only call upon my Lord, and associate naught 
with Him. Say: I control neither evil nor good for you" (al-finn, 
72:20-21). 
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“Man's submission to God in Islam’, according to Bagir al-Sadr, “is 
the tool whereby man breaks all other chains of submission or sla 
ery [..] Therefore no power on earth has the right to fare with his 
destiny.” Murahhani drew a distinction between social freedom and 
spiritual freedom but explained that they are interdependent, so 
much so that the one cannot be realised without the other. Social 
freedom means having freedom in connection with other individa- 
als in society xo that others do not hinder one's growth, and nor do 
they exploit or enslave one. Social freedom may in turn be of sever- 
al types." 


In the Holy Qur’n, one of the explicit purposes of the Prophets 
was to offer mankind social liberty and deliver them from mutual 
enshvement. We note here the Quranic call inviting mankind to 
tunite on two things, as the dyah reads that, “We wonhip none but 
God and we associate no partner with Him, and none of us must be 
slaves or masters of one another other than God’ (Al-‘Imein, 3: )). 
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‘This means, as Mutahhari wrote, ‘the abolition of the order of 
servitude, the system of exploitanion of the exploiter and exploited, 
getting rid of inequality and enslavement’! It is true then, 
Mutahhari adds, “thae social liberry is sacred’. 

Spiritual freedom is freedom from: one’s self, as opposed to social 
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freedom, which is freedom from the bonds of others. Both social lib- 
etty and spiritual liberty are sacred, but unlike the school of the 
prophets that tried to achieve both, the humanist school tries ‘to safe- 
guard social liberty without seeking spintual freedom’. 

Can human beings have social freedom without spintual 
freedom? That is, can they be saves to their own lust, anger and 
greed and at the same tume respect the freedom of others? Only a 
person in whose heart and conscience there is a transcendent call 
can truly have respect for others’ rights and liberties. But when a 
person becomes slave to wealth, he is in fact a slave to his or her 
own mental charactenstics. For inanimate things like money and 
land have no power to enslave a person. The source of slavery 
therefore ‘lies in one’s own peculiarities such as greed, lust, anger 
and carnal desires’. 

‘The Que’in says, "Have you noticed someone who has made his 
vain desites his god?* (al-Jathiyah, 45:23). 
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‘Thus if one liberates oneself from the bond of one’s selfish desires, 
‘one will realise that one is not a slave to the temptations of the mate- 
rial world. Ie is only then that one is able to find one's own true 
worth, and understand the significance of God's declaration in the 
Qur'an thar ‘All We have created on the earth is for you’ 
(al-Bagarah, 2:29) 
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‘The riches of the world are thus at the service of human beings and 
not vice versa, According to Mutahhari, if one's eyes, cars, stomach 
and carnal desires incite one to satisfy them by whatever means, then 
one is their slave. The human being 1s ruled by two types of ego: the 
animal ego and the human ego. Almighty God has granted the 
human being the ability to be his own judge. Many a time one can 
see people who judge fairly in respect of themselves and prefer the 
rights of others to their own. Spiritual freedom means that the 
higher huntan ego is free from the gps of the lower animal ego. 
The Qur'an says, ‘Nay, I swear by the self-reproaching soul’ 
(al-Qiyamah, 75:2). 
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And then again, with reference to the self, the Qur'an declares, 
: ous is he who purifies it and failed is he who seduces it’, 
meaning the ego (al-Shamns, 91:9-10), 
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Selt-purification is in fact spiritual freedom, and itis the single most 
significant programme of the prophees.? 

‘The acknowledgement in Islamic theology and law that God 
alone is the absolute sovercign and arbiter of values has probably 
meant that Muslim jurists did not accentuate the concept of freedom 
in the manner that one finds in Western philosophy and jurispri= 
dence, The junistic and pohitical dimensions of freedom in any legal 
tadition necessarily regard the status of the individual vis-a-vis the 
sovereign authority of the state. Bue since the basic structure of moral 
and legal values in Islam, chat is, the determination of moral values 
of good and evil, right and wrong, rights and duties, is made by ref- 
erence to the will of God, and God, on the other hand, commits His 
illustrious self to justice, to. mercy and tw compassion, there thus 
remuains little incentive for the Muslim jurist to expound on the indi~ 
vidual’s right to freedom and the latter's protection against arbitrari- 
ness within that framework. 

Freedom of academic discourse too had its limitations for the 
Mashitn theologian and mujtahid, who was not altogether at liberty to 
resort to independent reasoning, or ijtihdd, in the face of a clear text. 
Outside the scope of decisive injunctions, the mujtahid was free to 
resort to ijtihid and was encouraged to do so at the ¢: even of 
taking some risk as to the veracity of his conclusions. This is the clear 
message of a hadith in which the Prophet & promised the mujtahid 
reward for his sincenty and effort even if he might have actually fall- 
en into error. 

Another factor that might explain the low priority that liberty has 
been given in the works of Muslim writers on constitutional law and 
politics has been the prevalence of despotic government throughout 
much of the history of government in the Muslim lands. This is par- 
ticularly noted, as Murawalli has pointed out, in relation to matters 
that had a bearing on the position of rulers and their policies.!¢ 
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Although it is acknowledged that the ‘lama’ and mujtahids were not 
hindered by the ruling authorities in their academic activities and 
writings on religious themes, this liberty was, however, curtailed 
when such activities presented a threat to the government in power, 
‘Noted in this connection is the fact that almost every one of the four 
leading Imims have suffered ill-treatment at the hands of oppressive 
rulers of their times. The fact, for instance, that the Abbasid Caliph, 
Jafar al-Mansir (d. 775), punished Imam Malik (with seventy lash- 
4 of the whip, as reports have it) was due to a fatied in which the 
Imim deckired invalid the pledge of allegiance (bay’ah) that some of 
the Abbasid rulers obtained by recourse to. dubious methods, 
Political oppression of this kind marked a departure from the valid 
precedent of the Rightly-Guided Cahiphs. 
The question of how much freedom could be vouchsafed to 
human beings in view of the omnipotence of God has occupied the 
jcal discourse of the Mu'tazilsh, che Ash’ariyyah and the 
Mituridiyyah schools of thought. The Ma'tazilah took the view that 
man 1s free and responsible for his own conduct. They also main- 
tained that man is the creator of his own acts, and free therefore to 
change evil into good, and vice vers, in his personality and conduct 
‘To acknowledge this, the Mu'tazilah maintained, was a necessary 
conclusion of God's attribute of absolute justice. God is absolutely just 
and this is the basic premise and guarantee of human freedom. If God 
Most High were to create the acts and conduct of His servant, and 
then hold him accountable for it, this would be contrary to justice. 
Human freedom is thus a necessary conconuitant of Divine justice.” 
Theological schools generally concurred in the overriding author- 
ity of divine injunctions and the subservience therefore of the human 
will to them. But they differed on issues, whether human reason was 
valid basis of judgement (hukm) and if 90, to what extent. How did 
the human will relate to the will of God, and was the human will 
capable of determining values? Could human will and judgement be 
accepted as a valid determinant of responsibility and hukm? The 
‘Aslvariyyah expressed reservations about the basic liberty of the 
human will as well as the value of man’s rational judgment vis-a-vis 
the Divine will and the clear injunctions of Shari'ah. The 
Mituridiyyah took a middle position by agreeing with the Mu'tazi- 
Jah on the basic liberty of the human will and the capacity of human 
reason to discern good and evil and pass moral judgement, but 
tended to agree with the Ash ariyyah in holding that human will and 
reason could not determine responsibility (taklif) and punishment 
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without the aid and guidance of divine revelation.* 

Fazlur Rahman has looked into the views of the Mu'tazilah, the 
Ash‘anyyah and others, and made the observation that the idea of an 
omnipotent God is not easy to reconcile with that of individual free 
can, bot ake she thin paca tn: a and prem ie 
all rehgions, except a religion like Zoroastrianism, which patently 
believes in dualism. Fazlur Rahman mamtained the view, nevertheless, 
that there is no arbitrary interference on the part of God with the exer- 
cise of freedom by man. Islam requires submission to God's will, but 
‘God's will, which operates both at the physical and moral level, has to 
be discovered by man’ Man is, in other words, not here merely to 
surrender to a series of commands but must discover and understand 
the nature of God's mesage and command first before he can comply 
with it and fulfil his duty of submission to those commands. 

Mutahhari draws attention to the reality of the law of causation as 
‘one of the most important of the universal norms that God has vali- 
dated and upheld, It is within this context and also in relation to the 
equally important norms of accountability and justice that freedom 
acquires much of its meaning. Justice, like accountability, is linked 
with human freedom and choice. Therefore, ‘belief in the principle 
of justice means belief in the principle of human freedom, human 
responsibility and human creativity’.®” Mutahhari is critical of the 
advocates of predestination in saying that they have ‘arrived at a 
belief regarding divine decree that was wholly inconsistent with 
human freedom’.*! This is because of their denial of the law of cau= 
sation, both in relationship to human conduct, and to natural phe= 
nomena—and also the belief that divine decree acts directly and 
without intermediation. According to this belief, ‘fire does not cause 
to bum, but God causes to burn |...) Man does not cause the good 
or evil deed, but God directly canes out the good or evil deed 
through the human form’, 

Ismail Farugi underscored the moral content of freedom in Islam 
when he wrote that man alone among other creatures is capable of 
action and is also free to act or not to act, This freedom vests him 
with a distinguishing quahty, namely responsibility. It casts upon his 
action its moral character. An action is moral precisely when done 
freely, and itis this type of action that is the greater part of the Divine 
will Al-Kurdi has similarly noted that in Islam, "freedom basically 
stands tor the ultimate responsibility of man’, and added chat the 
Qur'an has emphatically declared that ‘every man is fully and dis- 
cemibly responsible for deciding ins own destiny’ 
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Fathi ‘Uthman has pointed out that Islam also advocates the inde- 
pendence of the Muslim community and state. The Islamic state is 
founded on its Shar ah and is torally independent; its sovereignty may 
not be compromised, and nor must it allow aggression on oF occupa- 
tion of even an inch of its terntory by hostile forces. The Islamic state 
knows no authority above the Shari'ah of God and the community of 
Muslims. The Musim Community (ummah) is the principal audi- 
ence of the Qus’in, God's vicegerent on carth and the custodian of 
the Sharfah, The recognised sources of law in Ishim include, next ro 
the Quran and Sunnah, the consensus (imi) of the Muslim com- 
munity, their scholars and representatives. The will and consensus of 
the community thus stands in authority next to the will of God. 

‘The Sharfah also forbids violation of the liberty of others. Should 
there be an instance of aggression, the oppressed party 1s entitled to 
defend and regain its freedom through all possible means, as the 
Qur'dn direets: "There is no blame on those who seek help after hav~ 
ing become victims of injustice’ (al-Shora, 42-41). 
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‘The international community too is under obligation, as Selim 
el-Awa has commented, to assist all those who struggle for their free- 
dom, it is a Quranic obligation of the Muslims to do so, as part of 
promoting a good cause. This is the purport of the following Que'anic 
dywh: “Those who, if We establish them in the land, will keep up 
prayer and charity, enjoin good and forbid evil’ (al-Hayj, 22:41). 
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“These are, in other words, people who use their power and intli- 


ence to promote what is right and prevent what is wrong. To repel 
augression and injustice undoubtedly falls within the ambit of this text 


IV. Affirmative Evidence 


‘The Qur'anic evidence that is reviewed in the following pages relates 
to a variety of themes, some of which are directly and others 
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indirectly, related to freedom. It is relevant to examine, in addition 
to direct references on this subject, such other passages of the Qur'an 
that occur on prophethood, and the manner in which the Prophet 
Milas ak car tien i obubsve’ tes periplels eadloteie 
choice. It is worthwhile also to review the evidence on the dignity 
of mark, and the relevance in this connection of the principle of 
accountability, and the doctrine of hishah (commanding good and 
forbidding evil). The following Quranic yah establishes freedom as 
an inherent attribute of all human beings: 


‘The nature ordained by God im which He has created mankind. Lee there 
be no change in God's creation. (al-Ream, 3:3) 
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‘To say that God has created man free by nature is an affirmation 
not only of freedom as the normative and original state but also of 
the abihties that man’s nature is endowed with—and that the mos 
distinctive of the natural abilities of man is his faculty of reason.® 
‘The often cited phrase that ‘Islam is a natural religion’ (al-islim din 
al-fifrah) imuplies that it stands for that which is upheld by common 
sense and reason. The natural freedom and reasonable propensities of 
man thus receive Islam's seal of approval. 

‘To declare freedom a basic norm of the Shariah is tantamount to 
saying that everyone is presumed to be free in whatever they wish to 
do unless the law specifically provides otherwise. Freedom in this 
sense is the original state and the absence of freedom or restricion 
on it is exceptional (© the norm. To recognise the normative validi- 
ty of freedom also means that it is an inherent right of every human 
being, which is not amenable tw abrogation or denial except under 
the law. 

The substance of the above-mentioned dyah is also upheld in a 
hadith wherein the Prophet & declares that ‘every child is born in 
the natural state [of freedom)’. 
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Furthermore, [slam has prohibited the primitive practice of captur- 
ing a free man and turning him into a slave or selling him into slav- 
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ery—as in the following hadith qudst wherein God Most High said: 


There are three categories of people against whom I shall Myself be the 
‘opponent on the Day of Judgement. [Of these three], one is he who 
enslaves a free man, then sells him and devours the money.* 
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‘Thus it is concluded that freedom is a natural right, endowed in 
everyone from birth. It is inherent and incessant and no man has the 
authority to tke what God has gramed as a natural right. The 
essence of this message was conveyed by the Caliph ‘Umar ibn 
al-Khateib in what he posed as a question that begged an obvious 
answer: ‘Since when did you enslave the people whom their moth- 
ers gave birth to as free individuals?"S” 
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One of the practical manifestations of the norm of liberty in the 
works of figh is the position of the foundling infant (al-lagi?), whose 
identity, whether bom to a free man or a slave, is not known. The 
lagit that is found in the street or at any place is presumed to be a free 
individual simply because the norm in regard to human beings is 
freedom. Morcover, it 18 a collective duty ( fard kifa’t) of the com- 
munity as a whole, and a personal duty ( fard ‘ayni) of the individual 
who finds the lagif to bring it to safety and protect it. Note also 
Imam Aba Hanitah’s rang to the effect that an idiot (suffli) is not 
liable to interdiction for fear of squandering his own assets, simply 
because this would mean compromising his liberty and personal dig- 
nity for the sake of protecting his “1 

‘The Quranic vision of the freedom of man is all-encompassing in 
that it makes the call to Islam, the mission of the Prophet 
Muhammad && and the manner m which Islam is propagated, all 
subject to basic freedom of choice. The three niost important objec 
tives of the hetic mission of Muhammad 4 have thus been 
expounded as follows: 


He enjoins them [his followers} good and forbids them evil, and makes 
lawful to thens the good things and prohibits them from that which is 
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tnpure, and removes from them the burdens and the shackles which 
were on them before (al-A'raf, 7:257). 
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‘The three paramount goals of Islam that are thus specified are to 
promote hisbah, that is commanding good and forbidding evil, to 
identify the halal and harm, and to free people from restrictions that 
they suffered before. This characterisation of the prophethood of 
Mubanimad &§ can be extended to other prophets al of whom were 
the champions of freedom and liberators of their people against 
oppresion, Note, for example, the Que’Snic passages where Pharaoh 
is quoted to have told Moses: "Did we not chensh you as a child 
anong us, and did you not stay in our midst many years of your life 
[oJ and you are ungrateful.” (al-Shu ari", 26:18-19) 
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‘To this Moses replied: ‘And is it a favour with which you reproach 
me that you have enslaved the Children of Israel?" (al-Shu’art’, 
26:22), Pharaoh evidently tried to ingratiate Moses but Moses replied 
thar lie could not remain silent at the enslavement of his people sole~ 
ly because he grew up in Pharioh’s household, Murtaza Mutahhari 
has drawn the following conclusion from this and other similar 
Qur'dnic passages: "We definitely know that one of the aims of the 
prophetic mission [of all Prophets} has been to establish social freedom. 
and fight against every form of enslavement and social depravation, 

Further on the same theme, the Qur'in described the Prophet 
Mubammad 2 as a witness, a wamer to the wrongdoers, and one 
who gave glad tidings to the righteous, His basic task was to inform 
the people and then leave them at liberty to make their own choic- 
es. They are, in other words, themselves responsible for the manner 
in which they exercise their freedom of choice. Whoever wished to 
follow correct guidance did so for their own benefit and whoever 
rejected it also did so at their own peril, This is, in fact, the theme of 
several declarations in the Qur'an. To quote some: 
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© Prophet, surely We have sont thee as a witness, a bearer of good news 
and a wamer. (al-Abz3b, 33:45) 
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Say, @ people, the truth has indeed come to you from your Lord. So 
whoever follows guidance does so only for the good of his own soul, 
and whoever erry, errs only against it. [am not a custodian over you. 
(Venus, 10:108) 
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The Prophet && was neither a tyrant (jabhir) nor a controller 
(musaytif), nor a wielder of power over the people. It was not with- 


in the terns of his reference to impinge on the people's liberty, but 
merely to alert them of the consequences of the choices they made: 


‘And you are not one to compel them, 0 remind by means of the Qur’sn 
those who take heed. (Qf, 50:45) 
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‘So remind. You are only a reminder; you are not a wander over thent 
(al-Ghishiyah, 88:21-22) 
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Islam rejects compulsion even if it is the only way to Islam itself, 
as the Qur'an declares: “There shall be no compulsion in religion. 
Guidance has been made clear from misguidance.” (al-Baqarah, 
2:256) 
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‘This affirmation of the freedom of religion finds even a more 
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emphatic endorsement in the following address to the Prophet: 


Had thy Lord willed, all of the inhabitants of the earth would have pro- 
fessed the faith Are you then forcing people to become believer? 
(YGnus, 10:99) 
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Itis as if God Most High is telling the Prophet &: ‘Are you doing 
what I chose not to do?” God has chosen to let the people make a 
free choice over the faith they embrace, and the Prophet was clear- 
ly alerted that there should be no compromise on this. This is a 
recurrent theme as the Qur'n further elaborates: ’So let him who 
pleases believe, and let him who pleases disbelieve’ (al-Kahf, 18:29), 
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The Qur'an also describes itself as a reminder (al-dhikr) to ‘those 
among you who wish to be on the straight path’ (al~Takwir, 81:28) 
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Another Qur'inic theme which has a bearing on freedom is the 
dignity of man and the various manifestations of that dignity that the 
text has elaborated in a number of places. The most explicit of all of 
these declarations is the one conveying God's affirmation that ‘We 
have bestowed dignity on the progeny of Adam’ (al-Isti’, 17:70), 
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Man's freedom is, in the Qur’anic order of values, a complemen- 
tary part of his inherent dignity. 

Another feature of Que inic teaching that is affirmative of human 
freedom is man’s accountability for his conduct. Four Quranic ayit 
may be quoted on this, the first of which speaks of an amdnah (trust) 
that God Most High offered to His creatures. The text thus declares: 
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Verily We proposed to the heavens and the earth, and to the mountams 
to receive the ‘trust’ but they refused the burden and they feared wo 
receive it. Man undertook to bear it. (al-Abzab, 33:72) 
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Muhammad Iqbal’s reading of this amanah is that ‘man is the 
trustee of a free personality’ and he therefore beats the responsibility 
that goes with it. ‘Freedom, moreover, in this sense is a trust which 
man has accepted at his peril." Freedom is a trust with which God 
Most High has endowed muankind in the latter's capacity as God's 
vicegerent (khalifah) on earth, a trust which necessitates man’s abilt- 
ty © obey God oF to disobey Him. God's endowment of ehis 
aménah, in other words, takes account of mankind's ability to carry 
it and with it goes the freedom of whether or not to comply with 
His trust, His religion and His Shariah. The other three passages 
quoted below elaborate some of the attributes of freedom versus 
accountability in Islan. Freedom is a prerequisite of accountability 
(aif): 


Every soul is rewaned for what it does of good and held responsible for 
its evil deeds. (al-aqarah, 2:286) 
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Every mun is in pledge for what he has done, (al-T0r, 52:21) 
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No soul shall bear the burden of another soul (al-Naym, 53:38) 
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To be responsible for one’s conduct, one must have the freedom 
to determine the course of that conduct. 
Another feature of the Qur“nic evidence on freedom is its fre- 
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quent invitation to the exercise of rational judgement. In numerous 
places and in a wide variety of contexts, the Qur'an praises those who 
observe and investigate (yanzunin), those who think (yatafakkantn), 
those who reflect (yatadabhanin), those who exercise rational judg 
ment (ya'qilin), those who understand (yatafaggahiin), and those who 
know (ya'lamiin). Furthermore, the Qur‘in takes to task those who 
ful to investigate and think about God's messages. and the world 
around them." These are among the major themes of the Qur'an, and 
occur regularly throughout the text, References to enquiry and obser- 
vation (al-nazar), for example, occur in fifty places, and co tational 
judgement (ta'aygul) in fifty-two places, to knowledge (al-ilm) in over 
‘one hundred places, and to thinking (tafakkur) and understanding 
(lafagquh) on about forry occasions.” It is partly due to the emphasis 
the Qur'n lays on such themes that the ‘wlamd’ have considered the 
pursuit of knowledge a collective obligation of the Muslim commu- 
nity, and in some cases, as a obligation of every person. The 
Qur'dnic address in almost all of these verses is to free individuals who 
are under no compulsion to confirm or to deny unless they are con- 
vinced af the merit of the subject they investigate. Blind following of 
others, including that of one’s own ancestors, and unquestioning con- 
formity to, the legacy of the past is discouraged in the Qur’in. The 
Qur'in thus recounts with disapproval the disbelievers’ assertion: 'It is 
sufficient for us to do what our forefathers did, even if their forefi- 
thers did not know and had no guidance’ (al-Ma'idah, 3:104).!7 
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‘The Prophet & has basically endorsed the same message when he 
instructed the believers: 


Let none of you be tumed into a tail who does good work or embark 
upon evil only when he sees others doing the same, Nay, make up your 
‘own minds. Let everyone join hands in good deeds and let no one fol- 
low other in evil conduct, * 
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On the subject of political freedom, one hadith declares that ‘there 
is no obedience in sin. Obedience is enjoined only in righteousness. "” 


Sypall Stell Li] Qa Guy 


‘Thus when the ruling authorities give orders that violate the prin 
ciples of Iam, the individual is not required to obey them. This 
hadith, in effect, provides the basis of legitimacy for the citizens’ 
uprising against lawlessness and despotism. In this sense, the Shari ah 


stands out as the only legal tradition to provide for what is seen as 
ultimate political freedom.” 


‘The substance of this hadith is upheld in another hadith in which 


the Prophee & declares that "the best form of jihad [struggle] is vo tell 
a word of truth to an oppressive ruler’.” 
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‘The Prophet & also instructed his followers to “ell the «ruth even 
ikiebe unpleasant? 
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Acthe same time, silence that is inspired by fear of people 1s equat- 
ced with humiliation of the self, as in the following hadith: 


Let not anyone humiliate himself! To this the Companions responded: 
‘How does one do that, © Mesenger of God? Then the Prophet said 
“When someone sees an occasion ist whieh he should speak out for the 
sake of God, but he does not, then God Most High will tell him on the 
Day of Judgement: "What stopped you from speaking on that sue?” 

‘And when the person answers: “For fear of people”. then God says 
“You should have feared Me and pat Me above the fear of others"? 
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Ishamn’s emphasis on freedom of conscience and the moral auton- 
omy of the individual is also evident in the following hadith: 


When you see my community afraid of telling a tyrant, 'O tyrant’, then 
its not worth belonging to it anymore.”* 
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Political freedom in its affirmative sense is manifested in the citi 
zen's right to elect and be elected to political office. To this effect it 
may be noted that the Shari'ah validates a representative system of 
government which comes into power through the citizen's pledge of 
allegiance (bay ah) and conducts its affairs by consultation (shird), 
Novwithstanding the long history of dynastic rule in the Muslim 
lands, such as those of the Umayyads, Abbasids, Ottomans ete., the 
Qur'an associates monarchy with corruption (Jasid) (al-Naml, 
27:34) and speaks consistently of ilu al-amr in the plural form (cf 
al-Nisi’, 4:59), which implies power-sharing and collective leader- 
ship. A government that refuses to abide by the Qur'inic mandate of 
shard, according to some Qur'in interpreters, thereby becomes ille= 
gitimate and may be deposed.”® 

‘The Rightly-Guided Caliphs were supportive of a consultative 
and participatory system of rule and encouraged the people to com- 
municate freely with them. It is thus noted that the first Caliph, Aba 
Bakr, addressed the community in his inaugural sermon upon taking 
office with the following words: ‘O people, 1 have been entrusted 
with authority over you, but f am not the best of you. Help sme if I 
am right, and rectify me when I am wrong.’ Ab0 Bakr's successor, 

Umar ibn al-Khaytab, also asked the people in his inaugural speech 
to ‘rectify any aberration’ they might see in him, Upon hearing this 
4 man rose from the audience and said, "If we see deviation on your 
part, we shall rectify it by our swords.” In response to this, the Caliph 
graciously praised God for the fact that there were who took 
such a ngorous stance in the cause of righteousness.”” All of this was 
in adherence to the letter and spirit of the Prophet's directive and 
declaration that ‘there is no obedience to the created m disobedience 
of the Creator’.* 
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‘This early period is consequently seen as exemplary in the politi- 
cal history of Islam. However, with the Rene of a handful of 
ses ti as ue ‘Umayyad “Umar ibn ‘Abd al-“Aziz, who followed 
the earlier precedent, caliphs and rulers of the dynastic periods gen- 
erally departed ftom the early example. Despotism became the pat 
tem of government. Abdul Aziz Said thus rightly notes that the form 
of government and freedom: of political action ‘from the Uniayyad 
dynasty in the seventh century through the present, have been much 
more militaristic than they were Islamic’.”” 

‘The first step in the direction of constitutional government in 
recent Muslim history was taken in 1808 in Ottoman Turkey, when 
the Grand Vizier Bayrakdar Mustafa Pasha signed an agreement with 
the Sultan in Istanbul to convene a consultative assembly. This 
example was followed in 1829 when Muhammad Ali Pasha estab- 
lished a consultative assembly in Egypt. The fire Ortoman constitu~ 
tion of 1876 declared that personal freedom was inviolable (Art. 10) 
and other articles dealt with freedom of worship, press, association, 
education etc., as well as freedom from arbitrary violation of the 
rights of person, residence and property.” 

‘Any discussion of the Qur'inic evidence on freedom would be 
deficient without mentioning the principle of anar bi'l-ma' nif wa nahy 
‘an al-munkar, that is, commanding good and forbidding evil (also 
known as hishah) and also a brief reference to slavery. There are sev- 
eral dyat in the Que’an on hishah, just as it 1s also one of the major 
themes of the Sunnah. The jurists have similarly spoken at length on 
the conditions and valid application of hisbah, which need not, per- 
haps, be reviewed here." In bare essence, hrishah entitles every indi- 
vidual to moral and political freedom to speak out and to act in pur- 
suit of what he or she considers to be beneficial and good, or to dis- 
courage and forbid what he or she considers to be evil, provided that 
the person who does so is the direct observant and witness of the 
incidene in question. Hisbah is a broad doctrine and provides the 
basic authority for many of the moral teachings and legal principles 
of the Shariah. What we need to underscore here is its relevance to 
the moral autonomy of the individual and his liberty to take a stand 
‘on issues, and be an active participant in the affairs of the communi~ 
ty to which he or she belongs. Hisbah can be applied and invoked by 
individuals who are not only free to form an opinion and judgement, 
but are also able to act on that basis in order to secure a benefit or 
prevent an evil which they know and believe they can achieve 
through personal initiative, advice or action. To quote only one of 
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many hadith on this, the Prophet has addressed one of the two aspects 
of hisbaly, that is, the prevention of evil, in the following terms: 


If any of you sees something evil, he should sec it right with hiv hands if 
he is unable to do so, then with his tongue, and if he is unable to do even 
that, then [let him denounce it} in his heart, But this is the weakest form 
of faith 
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‘The Qur'an has strongly encouraged the manumision of slaves, 
which i has made an act of spiritual merit, and a form of expiation 
(kaffarah) for sins. Sinful conduct, such as taking a false oath, the 
dehberate breaking of the fist during the fasting month of Ramadin, 
and also erroneous killing may be atoned for by the charitable act of 
securing the release of a slave, The fact that the Qur'an determines 
releasing a slve as an atonement for manslaughter has evoked the 
comment that granting freedom is here equated with the giving of 
life, When the killer destroys the life of a person, he is supposed to 
redeem himself by granting another person his freedom. It is as if 
slavery is equated with death and the slave is brought back to life by 
granting him his freedom." 

‘The fact thar slavery has in principle survived in Islam may be 
explained by reference to two factors, one of which is the prevalence 
of this institution in Arab society, so much so that a total ban on it 
might not have been feasible. The other factor is warfare and the 
Feeiprocal treatment that warring parties accorded one another by 
turning war prisoners into shaves. Slvery, as a result, survived ina 
restricted form, under conditions, however, which envisaged its 
eventual termination. The fact that slavery is now outlawed and 
extinct is in harmony with the Qur’in. But | propose to be brief on 
this issue as it is no longer of real significance. 

It is not an exaggeration to conclude, as Ramadan wrote, that 
Islam's principles on moral virtue, human dignity and freedom are 
equally applicable to Muslims and non-Muslims. Justice, freedom of 
speech, freedont of belief, freedom. of movement, and freedom of 
association ‘are guaranteed for all people, Muslims and non-Muslims 
alike’. I is not permissible, therefore, to restrict the freedom of the 
individual in any way unless he or she transgresies the nghts of 
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others or harms the interests of the community. 

‘Other conclusions that commentators have drawn from the evi- 
dence of the Qur'an and Sumah on freedom may be summarised as 
follows: one commentator observes that Islam is a religion of free- 
donr and liberation for both the individual and the community. It 
liberates the individual conscience and encourages individual accom- 
plishment and growth through the freedom of choice." 

Freedom is alo a manifestation of God's favour and grace on 
mankind. It is, as such, of divine origin, a gift of God to the whole 
of mankind, and not conferred from one man to another. It ws there 
fore inherent in every human being and may not be denied to any- 
one; it is also irrevocable in that no one may terminate it or take it 
back, unless, of course, this is in the cause of justice and in con- 
formity with the provisions of Shari ah. Being God-given and sacto- 
sanct, it commands respect and no one, including a ruler or judge, is 
authored to overrule or derogate i without a valid came Wi an 
‘obligation of the state to provide adequate guarantees for the protec- 
“are tty pera dreary pel sme 

Since freedom ix a manifestation of God's grace and originates in 
His will and command, it tends to acquire a religious dimension and 
finds a place in the conscience of the believer. Observance of the 
basic liberties of others is therefore not a matter only of compliance 
with formal mules but becomes a part of the piety and taguid of a 
Muslim,” 

Furthermore, to say that freedom is divinely ordained and autho- 
rised as an integral part of the dignity of mar must also inyply that it 
should, in principle, be immune to extremisin and abuse."* Freedom 
should, in other words, be regulated in the ight of the Qur’anic con- 
ception of justice, which means a balanced implementation of diver~ 
gent interests therein, Neither the community nor the individual is 
therefore authorised to disturb the balance between individual free- 
dom and public interest at each other's expense in a way that violates 
the ideals of justice. Justice in the final analysis consists of a balanced 
implementation of rights and duties of both the individual and the 
conimunity at large. Freedom, like other basic rights, cannot there- 
fore be independent of justice in Islam.” 

There is a fine balance between the claims of the community and 
its rights and those of individual rights and liberties, which 1s per- 
ceived under the win concepts of the Rights of God (hugiig Allah), 
which consists mainly of community’s rights, and the Rught of Man 
(hugig al-ibad), which relates to the rights and obligations of man 
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vis-i-vis his fellow human beings. These rights also signify limits 
where individual freedom defers to the rights and liberties of others. 
‘The Shari ah basically aims to draw a regulatory framework for per~ 
sonal liberties, and the purpose is not to impinge upon them or 
restrict them. The purpose is not one of preconceived restriction, but 
of regulation, so as to facilitate benefit and fulfilment for both the 
individual and the community.” 

A balanced implementanon of individual freedom vis-i-vis the 
Public interest also means that neither of these are absolute and both 
are susceptible to compromise, One individual's freedom may thus 
be restricted to the extent that its exercise does not inflict a harm 
(dara) on other individuals, or the collective maslahah of the com- 
munity, The detailed rules of Shart ah on the proper exercise of indi- 
vidual liberties go a long way to ensuring that they are not exercised 
in a manner that is prejudicial to others oF unjust.’! 

‘The remainder of this chapter addresses the doctrine of permuissi= 
bility (ibdhal)) and the principle of original nonliability (ol-bard’ah 
al-ajlyyah), which represent the juristic manifestations of humiyyah in 
the works of Muslin jurists. The discussion on ibihah begins with a 
general characterisation of the relevant evidence in the Qur'in relat 
ing to that subject. 


V. The Doctrine of Ibihah (Permissibility) 


‘The juristic expositions of the fugahd’ on nights and liberties and the 
ternuinology they have utilised are broadly reflective of the language 
and style of the Qur'in and the Sunnah on the subject. As already 
noted, the Qur'in does not speak of individual liberties either gen- 
erally or in reference to its particular varieties, There are, on the 
other hand, numerous references to permissibility, comfort and the 
convenience that God has granted to mankind. When God avails 
man, of His grace, of the enjoyments of life and encourages His ser- 
vants to utilise the resources of the earth, to travel in it and to 
explore, whether for pleasure or the pursuit of knowledge, to own 
property, to eat of the good food and enjoy the beauty of God's cre- 
ation and so forth, these are in effect expressive of the liberty of man 
in ie activities. 

The istic style of the Qur'dn in expounding the various 
aspects of human liberty is thus multifarious and fees including 
stich declarations, as are often noted in the text, that such and such. 
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has been made lawful to you (uhillat lakum) and expressions enjoin- 
ing individuals ‘not to forbid’ (la mharrimi) such and such, or that 
‘there is blame on you’ (ld jundha ‘alaykum) if you do such and such, 
or that ‘you comunit no sin’ (fala ithmua ‘alaykum) if you act in a cer 
ain way, or that God will not take you to task (ld-yu'aikhidhukum) if 
you acted in a certain way, Furthermore, the text may simply grant 
@ permission (idhn) in regard to something, or indeed, speak in 
emphatic language regarding something, such as ‘who has ever for- 
bidden you?’ (man harrana ‘alaykum) from taking your share, for 
instance, of the beauty and good food that God has endowed the 
earth with (al-A'rif, 7:32); or ‘why do you forbid" (lima tubarrim) 
such and such, or the more general but negative statements that God 
only forbids what is indecent and sinful (ef, al-A'rif, 7:33), The 
Singh adds to these such other expressions as nt’ al-galamu, ‘the 
pen has been lifted,’ or that no hardship (Ja-haraj) or no liability 
(la-hanth) is attached to such and such, At the root of all of these, and 
similar other expressions in the Qur'dn and the Sunnah, is the basic 
notion of permissbility and the liberty that is granted to the individ 
ual in these various contexts. This may be said to be a characteristic 
feature of the language and style of the Qur'an on rights and liber- 
ties, which has in turn given rise to the doctrine of ibdhah. God Most 
High has chus vouchsafed the basic liberty of the individual, not in 
the name specifically of hurriyyah, but by authoritative declarations of 
pennissibility that are perhaps more befitting to the general pattern 
of God-man relationship in Islam. Taking their lead from the lan- 
guage of the Qur'in and Sunnah, Muslim jurists have similarly 
remained reticent in their usage of the word ‘huriyyah’ in their juris- 
lic expositions and have spoken instead of permissibility, which is to 
all intents and purposes concurrent with, and equivalent to, 
jurriyyah. Thus according to one commentator, “The notion of lib- 
erty [(ihahah) in Islamic juristic thought] lies at foundation of law 

God has created all things for the benefit of man and man is hence 
free to acquire and dispose of thems, Everyone is presumed to be free 
until the contrary be proved’.% 

The renowned Maliki jurist al-Shigibi (d. 1388), has moreover 
added a new dimension to ‘ibifah’ by identifying it with the state of 
forgiveness (martabat al~ af), an jon which strikes a note of 
agreement with the wording of a hadith chat al-Shitibi has quoted. 
‘The state of forgiveness, al-Shitibi tells us, falls between that which 
the Shariah has declared forbidden and that which it has declared 
pertnissible. Thus it is provided in a hadi¢h: 
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God has made certain thingy perminible and others forbidden, Whatever 
God has permitted is halil and whatever He has forbidden is hardin. As 
for that regarding which God has remained silent, this is forgiven 
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Tbn “Abbas has been quoted to have said in this connection that 
things to which the Qur'in has made no reference—these are the 
‘ones that God has forgiven.” The substance of the above hadith is 
endorsed in another hadith as follows: 


God has preveribed certain duties: do not neglect thems; He has prohibs 


ited certain things, and bid down certain Knits which you should not 


violate. He has ako granted exemptions with regard to many things out 
of mercy, not out of oblivion, so do not serutinise thent [too much}. 
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Muslin: jurists have also quoted three other Quranic ayar on the 


validity of ibahah as a normative principle of the Shari“ah, which are 
as follows: 


Je is He who has created for you all that is on the earth (al-Baqarah, 2:29), 
Rony PM Bu SI gle sill» 


God has subjugated to you all thar is in the heavens and the earth, 
(a-Priyah, 45:13) 
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God hus explained to you in detail what is forbidden to you excepting 
that to which you are compelled [without choice}. (al-An'am, 6:119) 
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If the created world is for the benefit of human beings and is sub- 
jugated to their benefit and service, the underlying purpose of this is 
evidently to enable them to utilise the resources of the world. This 
is another way of saying that human beings are permitted to act so as 
to harness the resources of the earth to their advantage. Hence every- 
thing in the known world, including legal acts, contracts, exchange 
of goods and services and so forth, that is beneficial to human beings 
is lawful to them on the grounds of onginal hahah.” The 
above-quoted dyat are also self-explanatory on the point that God 
Most High has clearly explained what is prohibited, which means 
that a prohibition can only be established by a clear text. A mere pre~ 
sumption is therefore not enough to establish a prohibition, ‘The 
position is precisely the reverse with regard to permissibility, which 
is presumed even in the absence of a clear text in respect to things 
that are not prohibited by a clear text. This is the precise purport of 
the legal maxim which declares that the norm, or the natural state of 
things, from the viewpoint of Sharfah is permisaibility (al-asl fi'l- 
ashya al-ibahah). The jurists have mentioned only two exceptions to 
this, namely devotional matters (‘ibaddf) and relationships between 
members of the two sexes. The basic norm with regard to both of 
these is that they are prohibited unless there is evidence to the con~ 
trary. This is achieved, in the case of ‘ihaddr, by a clear text, and in 
the case of sexual relations between men and women, through mar- 
riage. It thus appears that the presumption of ibabah 1s concerned 
mainly with relations among human beings in the area of civil trans 
actions and trade (mu‘dmala), which are all presumed to be permis 
sible, and ‘nothing in them is forbidden’, as Ibn Taymiyyah has 
pointed out, ‘unless God and His Messenger have decreed them to 
be forbidden’. 

The Quranic passages quoted above also validate ibahah as a 
basis for commitment (iltizdm), which means that people are free to 
commit theniselves in regard to something that is permismble and 
deny themselves that permissibility, if they so wish, by means of a 
contractual commitment. This position is aken by the Hanbalis, 
who have applied ibahul more widely than the other madhahib. The 
Hanbalis have thus validated stipulations in nominate contracts that 
may make ibahal the subject of a personal commitment. To give an 
example, under the Hanbali doctrine of ihihah, the prospective 
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spouses are allowed to stipulate, in their marriage contract, that the 
husband remain monogamous. The other leading schools have dis- 
agreed and held that the contracting parties may not circumvent 
the basic legality of polygamy in the Shari'ah through contractual 
stipulations. To this the Hanbalis have responded that polygamy is 
after all a permissibility, not a requirement, There being no text in 
the Qur'an or the Sunnah to indicate that the spouses may not stip- 
ulate against polygamy, they are allowed to stipulate against it. For, 
after all, the norm of the Sharfah with regard to marriage is 
monogamy and those who wish to commit themselves. to 
monogamy are only upholding what is the normal position in the 
Shart ah.” 

The debate between the majority and the Hanball school on 
polygamy is part of a wider question that has arisen with regard to 
the freedom of contract, and the insertion into a contract of stipula- 
tions that are improvised by the contracting parties. 

‘This issue has provoked divergent responses from the jurists. The 
Zahiris have taken the extreme position that the norm of the Shariah 
regard to contracts is prohibition (hazar) which means that every 
contract is unlawful unless it has been specifically declared otherwise. 
‘This basic presumption according to the Zahiris can only be over~ 
ruled by a clear textual authority and not merely by the will of the 
Parties. Hence a contract, or a stipulation for that matter, that the 
Shari ah has not validated is of no legal consequence. In Madki's 
assessment, the Zahiri jurists have been ‘exceedingly restrictive’ in 
insisting that business activities and transactions among people should 
remain the way they used to be at the time of the advent of Islam, 
They have thus ‘totally ignored the change of time and circumstance 
and their effects on the commercial life anid activities of the people.” 
Mustafa al-Zargi has held chat ibthah is the normative principle of 
the Shart'ah that applies to all contracts.” This may be said to be the 
purport of the hadith that “Muslims are bound by their stipulations 
unless it be a stipulation that permits what is forbidden, or forbids 
what is permissible! 
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‘The Zihiris have quoted in support the Qur’anic ayah which 


declares: ‘And fo God belongs the kingdom of the heavens and the 
earth’ (al-Jathiyah, 45:27). 
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From this the conclusion has been drawn that only by God's per- 
mission can the people conclude transactions and contracts among 
themselves.'"! Two hadith have also been quoted in this context, 
but it should promprly be noted that many ‘wlama, including al- 
Shawkint (d. 1832), have disputed their authenticity. The hadith 
thus provide: 


Whoever takes action on 2 matter which we have not authorised, it shall 
be void. 
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Stipulations that are not indicated im the Book of God shall be voxd, even 
if it be a hundred stipulations. ‘The Book of God and His suipulation are 
most credible of all. 
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Imim Abmad ibn Hanbal has taken the opposite view, as discussed 
above, that the norm in regard to contracts and stipulations is ibihah 
bn ‘Taymiyyah has categorically stated that in validating contracts the 
Qur'an (al-Ma'idah, 5:1; al-Nisa’, 4:29) has spoken an the broadest 
of terms, and only laid down one basic requirement, namely the 
njutual consent of the contracting parties, as the esence of all con- 
tracts, This is also the basic criterion of vahdity for all contractual 
stipulations that do not otherwise violate the Shari alt!" 

The majority of the leading schools, including the Hanafis and the 
Shafi'ls, have |ken an intermediate position between those of the 
Zahiris and the Hanbalis by holding the view that the parties create 
the contract by their consent, but that the legal consequences of that 
contract, such as transfer of ownership in the case of sale, and the 
permisibilty of sexual relations in the case of marriage, are deter- 
mined by the Shar ah, The parties may not, in other words, impose 
stipulations that interfere with the legal consequences of contracts as 
determined by the Shar ah,!* 
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Engaging the reader with further details of the scholastic positions 
on ibihah may not be necessary. Suffice it to say that the principle itself 
is firmly rooted in the Sharvah. The basic tone and tenor of the 
Qur'inie evidence on the normative vabdity of ihahah is endorsed in 
at least two other places where the text speaks disapprovingly of those 
who focus only on prohibitions but tum a blind eye to permussibilities: 


O believers, forbid noe the clean things that God has made lawful to you, 
(al-Ma dah, 5:87) 
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The Prophet & has also been addrewed in the following terms: 


Say, who has forbidden the adomments of Ife and the good provisions 
that God has brought for His servants? (al-A’rif, 7:32) 
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Commentators have added the following conclusions to their 
understanding of the relevant evidence of the Qur'in and Sunnah on 
the subject of ihihah 

First, in order to declare an act or transaction valid or permissible, 
there is no need to search for affirmative evidence in the sources. All 
that one needs to investigate is whether there is a clear and 
self-explanatory prohibition, and if none is found to exist, the act or 
transaction may be presumed to be valid. For ibabah is a basic pre 
sumption of the Shari'ah that applies in the absence of a prohibitory 
injunction, The prohibitory text which overrules the basic presump- 
tion of permissibility must also be decisive both in meaning and 
transmission (nass gaff al-thubit wa't-dalalah). Al-Qaradawi has sug- 
gested, rightly perhaps, that it is sufficient if the text in question is 
sound of authenticity and conveys a clear meaning (sabih al-thubiit 
sarils aledalalah) because 4 text of this kind is generally sufficient to 
establish a practical ruling of the Shari al.!% 

Second, the forms of contract, acts and transactions that are explic- 
itly validated in the Qur'an and Sunnah are not exhaustive, and do 
not preclude inew varieties on which the Shari'ah might have 
remained silent.!°S 


Freedom (al-Hurriyyeh) 35 


Third, with regard to new transactions, contracts and unprece- 
dented developments, there is in principle no need to search for sup- 
pottive evidence in the views of the early jurists. For it is essentially 
incorrect to extend and apply a medieval juristic opinion to some~ 
thing that was not even known in those times. The correct approach 
in such instances would be to attempt independent ijtihad, that 1s, 
on the matter cannot be determined under the presumption of 
dl 

On the authority of a clear text in the Qur'an (al-Nahl, 16:116), 
prohibiting what God Most High has permitted is no Jess a sin than 
permitting what is clearly prohibited. The main direction of the evi~ 
dence of the Qur'an and Sunah on this is to narrow down and min= 
imise the scope of prohibitions and try in this way to lighten the 
burden on people. To follow a trend in the opposite direction, that 
is, to expand the scope of prohibinons and to impose on people's 
freedom of choice is contrary to Qur’anic directives. Some of the 
Qur'anic principles that need not, perhaps, be elaborated here, 
including removal of hardship (raf al-haraj), and the principle of 
taysir (bringing ease and facilitating difficult situations) may also be 

ded to the Sharf ah evidence in support of ibahah, 

It should be briefly mentioned, however, that ibdhah is a 
sub-topic of the Shart'ah doctrine of istishab, that is the presump= 
tion of continuity, which is one of the subsidiary sources of the 
Sharf ah. Istishab (lit. escorting or companionship) denotes that 
facts, custom, and rules of reason whose validity and existence had 
been known in the past are presumed to remain as they were before 
unless evidence shows that there is. a change, The past thus escorts 
and accompanies the present without any interruption or 
change.!" Istishab is a rational doctrine, and a presumptive proof, 
much like ibahah, which derives its validity from the belief that 
Islam did not aim co establish a new life on earth, and nor did it 
aim to nullify or replace all the mores and customs of Arabian soci- 
ety at the time. Islam sought to overrule and replace only practices 
and customs that were deemed unacceptable. Thus with reference 
to social mores, and the cultural and commercial practices that soci- 
ety upheld chen or at any other time, Islam takes a basic attitude of 
validation and permissibility towards them, unless there 1s evidence 
to the contrary. The Shari ah has also left many things unregulated 
and when this is the case, human action may in regard to them be 
guided by good conscience and reason. Ibihah thus constitutes a 
major component of istishib. 
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VI. The Principle of Original Non-Liability 
(Bar'at al-Dhimmah al-Asliyyah) 


This too is a presumption that applies in the absence of evidence 
‘or when the evidence is doubeful. Ie is, like shihah, an istishab-relar- 
ed principle and presumes that everyone is free of liability and guile 
unless the opposite is proven by lawful evidence. The basic pre- 
sumption is that people are born innocent and remain in that state 
until there is proof to show otherwise, No one may therefore be 
punished for an offence, or his freedom violated, unless he or she is 
proved guilty. The word ‘dhimmah’ denotes the legal capacity of the 
individual, that is, his or her capacity ¢© incur nghts and obligations, 
The dhimmah, in other words, is normally presumed to be free of 
obligation, liability or guilt. This is the purport of a legal maxim 
(qiidah kuliyyoh), recorded in the Mejelle, declaring simply that 
‘freedom from liability is the norm [of the Sharf‘ah).’"” The princi 
ple of bard‘at al-dhimmah is, to all intents and purposes, equivalent to 
what is known in modem law as the ‘presumption of innocence’. 
The only difference that may be noted is that the presumption of 
innocence is basically applicable to crimes and ponishment, whereas 
hara'at al-dhimmah apphes equally to civil litigations and to crime. 
Like most other legal maxims, this has been derived from the wrali- 
ty of relevant evidence in the Qur'an and the Sunnah. Some of the 
basic evidence that was reviewed under the principles of ibahah 
above can equally be brought in here. 

‘The Qur'an provides basic authonty with regard to the claims that 
some people make against others, in that they must be investigated 
before any conclusion is drawn from them, even if the claimant hap- 
pens to be a person of compromised integrity (al-Hujurit, 49:6). 
Ebewhere, the Qur'in proclaims that ‘conjecture avails nothing 
against the truth” (Ydinus, 10:36) 
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An unproven claint is tantamount to conjecture (al-zann) and there= 
fore amounts to nothing. And then, according to the clear terms of 
a hadith-cum-legal maxim, “The burden of proof is on the claimant, 
but the defendant must take an oath’! 
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‘The plaintiff may, in other words, ask the court to put the defen 
dant on oath, in the event where the latter denies the claim, and 
there is no other evidence to confirm that he is telling the truth. This 
is the basic position, supported by the analysis chat it would be 
extremely difficult for the defendant if he or she were in all cases 
required to prove his or her innocence. The claimant and prosecu- 
tor are therefore required, as in the above hadith, to prove their alle- 
gations. Ifthe elaimant is in all cases required to prove his claim, then 
it follows that until he proves it, the defendant is presumed imnocent. 
According to Ibn Qayyim al-Jawziyyah, if the claimant proves his 
claim, the court will adjudicate the dispute in his favour, otherwise, 
the last word is that of the defendant and the court shall credit what 
he says provided that he takes a solemn oath co affirm that he is 
telling the truth." It is thus concluded that no one may be granted 
anything on the basis merely of a claim, suspicion or accusttion 
alone, and that the claim must in all cases be supported by evidence 
This conclusion is also upheld in another hadith, as follows: 


If people were to be granted what they claim on the basis only of their 
claims, they would claim the blood and property of others, but the oath 
4s on the shoulder of the defendant.!" 
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This hadith clearly lays down the requirement that every 
claim must be proven by evidence and that nothing is proven 
by a claim which is not accompanied by proof. The basic liberty of 
the people and their original freedom from liability is, in other 
words, not affected by mere allegations, and the authorities are also 
not permitted to take any action on that basis alone. Both Bassiouni 
and Weeramantry drew from this hadith the conclusion that 
“Islamic criminal law consequently throws the onus of proof heav- 
ily upon the prosecution and in the absence of such proof the 
accused must be acquitted’. The presumption of innocence is 
also upheld in the hadith declaring that "the whole of my commu- 
nity is innocent except for those who broadcast {and boast about] 
their sinful conduct’,!' 
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If there is any doubt in the evidence presented by the prosecution, 
the defendant will be given the benefit of this doube.""? Doubt is to 
be resolved in favour of the accused. This is the purport of the fol- 
lowing hadith: ‘Drop the prescribed punishments in cases of doubt as 
far as you can, For it is better to err in forgiveness than making an 
ervor in punishment." 
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Another legal maxim that supports the substance of the principle 
under consideration has it that "the conduct of reasonable men [or 
reason alone] is of no consequence without the support of a legal 
text’, This evidently means that nothing may be declared forbidden 
(hari) on grounds of reason, or by the verdict of reasonable people 
alone. A legal text is necessary, in other words, to overrule the ong- 
inal state of permissibility and establish that committing a particular 
ace or transaction is unlawful. This is because declaring something 
hardm overrules the normal state of freedom, and this requites the 
authority of a clear legal text.'8 

The legal maxim, as reviewed above, that permissibility (ibibah) is 
the original norm in the Shariah also lends support to the principle 
of original non-liability. For this too means that all things are per- 
missible unless the law declares them to be otherwise, No one may 
therefore be accused of an offence, and his or her non-liability over- 
ruled, in the absence of a legal text. 

According to another legal maxim, ‘sto one bears lability unles he 
is capable of understanding the law which imposes it!" It is not 
enough, in other words, for there to be a legal text that creates the 
basis of a lability or obligation; in fact, the person remains in the 
original state of innocence unless he or she is capable of knowing the 
meaning of that text and also the nature of the obligation it has ere= 
ated, 

The question of whether the original state of non-liability remains 
intact even after a claim has been made has led co some differences 
of opinion among the ShifiT and Hanafi jurists. The disagreement 
here arises basically in regard to civil and financial claims. To illus: 
trate this, suppose A claims that B owes him 1,000 dollars and B 
denies it. The question then arises of whether it is lawful at all for the 
parties to reach a settlement (sull) after B has denied the claim. The 


Freedom (al-Hurriyyah) 39 


Hanafis have answered this in the affirmative, but the Shafi‘is have 
held that a settlement after the denial of a claim is not permissible on 
the analysis that when B denied the claim, the principle of original 
freedom from liability would apply to him, which means that he is 
not liable. As such, it would be unlawful for A to take anything from 
B by way of settlement. The settlement is therefore null and vord and 
B's freedom from liability prevails. The Hanafls have argued that B's 
non-liability after the claim is not inviolable. The chim, in other 
words, interferes with the operation of the principle under discus- 
sion, A certain doubt has arisen and B can no longer be definitely 
held to be free of liability. This being so, the settlement in question 
is permissible in the interest of preventing hostility between the par= 
ties. 


To this, one may add the rider that a settlement normally proceeds 
from some kind of agreement between the disputing parties, in 
which case B’s agreement, however implicit, also interferes with the 
application of the non-hability principle to him. The Hanafi position 
on this issue cannot therefore be held as evidence against the nor- 
mative validity of the principle of original non-liability. 

Another brief illustration that is given in the Mejelle in support of 
the presumption of onginal non-lability is as follows: supposing A 
wastes or destroys the property of B and then they disagree over the 
amount of the loss. To apply the principle of original non-liability, 
that part of the claimed amount to which A is in agreement will be 
taken as right and therefore proven. But B will stil need to prove the 
excess amount about which A is not in agreement." This 1s to show 
that the presumption of original non-liabiliry remains intact notwith- 
standing B's claim, and B's claim needs to be proven if it is to over 
rule that presumption. 

Two other legal maxims that are usually quoted in conjunction 
with the principle of bard'at al-dhimmah are as follows: (1) ‘Certainty 
niay not be overruled by doubt’—(al-yagin li-yazillu bi’l-shakk); and 
(2) “The norm is the continuation of stars quo ante'—(al-aslu bagi’ 
ma kana ‘ald ma-kin).\!” Both of these have provoked a great deal of 
juristic detail which falls, however, beyond the immediate concern 
Of this presentation. The first of these is a leading legal maxim, often 
quoted as one of the top six, in terms of overall significance within 
a range of about 1,000 legal maxims that Muslim jurists have com- 
piled in the various branches of Islamic law. What it signifies in the 
present context is that original non-Liability/innocence is a certainty 
in conjunction with a claim which is doubrful, A mere claim does 
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not overrule the freedom from liability and guilt of the person against 
whom it is made. The second of the two maxims quoted here also 
endorses the principle of bard'ah in that every claim seeks to intro~ 
duce a change in the status quo ante, which is, however, not upheld 
without proof. The law will presume that the status quo has not 
changed and it is held to prevail unless evidence shows otherwise. 

To conclude this chapter, it may be said that the era of constitu- 
tionalism and goverament under the rule of law has marked a depar- 
ture from the realities of law and government in medieval umes. The 
source evidence of the Qur’3n and the Sunnah on freedom asa basic 
premise and foundational principle of the Sharah is. affirmative 
beyond question, Muslim jurists of earlier times may not have found 
it necessary to project the reality of this principle in the kind of 
assertive language that is naw commonplace in the constitutional law 
and literature of the twenticth century. The language of figh may 
now need to be adjusted to the requirements of the more challeng- 
ing times that the wmmah is expenencing. 

‘The figh of earlier times in the field of siydsah shar iyyah and books 
that bore the general title @lahkiim al-sultiniyyah were elaborate on 
the duties of the individual, but rarcly devoted a seetion or a chap- 
ter to his basic nights and liberties. Note, for example, Abu'l Hasan 
al-Maward!’s renowned work, al-Ahksim al-Sultdniyyah, which deals 
mainly with the institution of the caliphate and a variety of its other 
related themes, but his no section on the subject of the basic rights 
and liberties of the individual. This work is also silent, as would be 
expected, on citizenship as a concept, of the basic rights of citizens 
vVised-vis the nation-state. This is merely to underscore the radical 
nature of the changes that have occurred over the course of history. 
This is, in the meantime, an area of Islamic law that has remained 
particularly underdeveloped thanks to the prevalence of imitation 
(taglid) that has dominated Muslim scholarship for many long cen- 
tures. 

Some progress, however, has been made and Muslim jurists have 
in recent decades given attention, in their writings on the general 
subject of nizim al-hulon fi'lislim (principles of government in 
Islam), to fundamental rights and liberties. But we are still at an early 
stage of this endeavour. What I have presented here provides a gen= 
eral treatment of huriyyah. Tam currently engaged in writing a larg- 
er work on the subject where I plan to deal with the specific areas of 
fundamental rights and hiberties in further detail. This is an area of the 
Shart ah that merits attention and itis hoped that future contributions 
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and research will further enrich the scope and calibre of exsting 
information on the subject. The various areas of civil and constitu- 
al liberties need to be individually addressed and explored in 
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CHAPTER TWO 


Equality (Musawat) 


L. Introductory Remarks 


‘The Sharf ak stands firmly for equality and justice, These are the two 
major areas of human rights that are pivotal to the value structure of 
Islam, Islam has often been characterised as a social uprising against 
the oppressive and discriminatory practices of Arabian society, and it 
took a rigorous stand on equality at a point in history when this was 
far from a commonly accepted norm. Given the historical setting of 
Arab society fourteen centuries ago, the Islamic vision of ereating an 
cgalitarian society was nothing less than a social revolution. Since 
Islam’s social agenda and reforms originated in the normative princi~ 
ples of the Que’in and Sunnah, there was no room for a class strug- 
gle or confrontation of the kind that has often characterised the 
human struggle for equality and justice, The Que'anic declarations 
on the essential principles of the equality of man, as reviewed tn the 
following pages, remain to this day a source of inspiration for the vast 
majority of contemporary Mushms. They remain a source of mspi- 
ration partly also because they have yet to be translated into reality. 

The discussion in this chapter begins with a general introduction 
to equality asa principle of constiturional law and then addresses the 
status specifically of non-Muslims and women. The discussion in 
these pars also reviews scholastic differences among the leading 
schools of Islamic law on some of the divergent conclusions they 
have drawn from the source materials of the Qur'an and Sunnah, 

In Western constitutional law, equality is generally associated with 
the French Revolution of 1789, which enunciated the equality of 
Citizens before the law as an integral part and pillar of democracy. 
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Political democracy was thus conceived by its early founders as gov= 
emment of the people, from the people and by the people, which 
was evidently predicated on the recognition of equality as a basic 
right of all citizens. 

Equality is basically a relative concept in that no absolute equality 
can be said to exist either in nature or in society. People are natural~ 
ly different in talents and skills and their usefulness to society. Nor 
has thete ever existed, in recorded history, a society that availed all 
its members of equal opportunities for self-development and growth. 
The following Quranic passage may be cited co confirm this: 


He it is who has made you secesors in the land and elevated some of 
you in riuk above otherm=thae He may try you by what He has javen 
you. (al-An'im, 61:166) 
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‘Whereas this dysh refers to differences in-wealth and also in spiritual 
rank, ehewhere the Qur'in distinguishes men of piety and know!- 
edge from those who lack these qualities (al-Hujurit, 49:13 and 
al-Muyidilah, 58:11). There is further confirmation of this to the 
effect that ‘God has favoured some of you over others in the provi- 
sion of means’ (aleNabl, 16:71) 
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and that ‘to all are [assigned] ranks according to their deeds. God will 
recompense their deeds, and no injustice will be done to them’ 
(al-Ahqif, 46219). 
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This dyah, interestingly enough, confirms that these differences 
will sul not interfere with the ideals of justice, and if anything, jus 
tice can be better served when these differences are acknowledged. 
No one will be subjected to any discrimination in regard to the merit 
of their deeds: “Anyone who has done an atom's weight of good shall 
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see its reward, and anyone who has done an atom's weight of evil 
shall see its recompense” (al-Zilzal, 99:7-8), 


ep A 93 SU ben spo al eo 35 Slate ben oy 


God Moxt High has thus conveyed the message that His plan for 
mankind, of making life on this earth a testing ground and a prelim= 
inary for the hereatter, does not fit in well with the notion of rotal 
equality. This is the purport of the phrase in the above-quoted text 
that ‘He may try you by what He has given you’. Yer the differences 
in rank that the Qur'tn has indicated are a part, generally, of the rela~ 
tionship of man with God Most High, which is indicative mamly of 
spiritual distinction in the realm of ‘thidak. As for the sphere of trans- 
actions (mu'amalat) and men’s relations among thenwselves, the 
‘Shart ah js affirmative on equality in basic rights, and the spiritual dis- 
tinction that some individuals may have over others are not taken 
into account. The Qur'an has, for instance, laid down the law of 
retaliation for murder as consisting of ‘life for life’, and enacted cer- 
tain punishments for adultery and theft, on the premise that these are 
applicable equally to all, Thus if a pious man kills an impious person, 
fora man of ill-repute for that matter, the killer's predicament before 
a court of justice will not be any different merely because of his piety, 
or indeed because of what religion he or she follows 

‘AS a principle of constitution, equality 1s basically understood to 
mean four things. 

(1) Equality before the law, which means that all citizens are treat- 
ed as a single unity without discrimination in the enforcement of the 
law on grounds of race, language or religion and the like. It also 
means that all citizens enjoy equal civil and political rights, most 
important among which are immunity of life and property, freedom 
of belief, movement and expression, and the right to education and 
work. All civil rights are in principle subyect to equality, which is a 
corollary of the belief that people are born equal and must therefore 
be accorded equal treatment. 

(2) Equality before the courts of justice, and this implies not only 
equal access to judicial relief bur also a uniform judiciary chat applies 
uniform standards to all citizens. This also prechides disparities in the 
form of specialised tribunals for different classes of citizens and dif- 
ferent treatment on grounds of social status. 

(3) Equality in employment opportunities, which basically means 
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that all citizens are equally treated if they meet the required condi- 
tions for employment to government offices and other public sector 
opportunities 

(4) Equality in general duties and obligations such as in the areas 
of taxation and military service. 


Il. Affirmative Evidence 


The Quranic evidence on equality can be related to nwo major 
themes. One of these is the fraternity of the believers, their unity in 
faith and equality before the law, and the other is the wider fraterni~ 
ty of the human race, which implies equality of all individuals in 
basic rights and duties. There is conclusive evidence on the first, and 
also affirmative, yet somewhat inconclusive, evidence on the second, 
which may exphin some of the juristic differences that have arisen 
among the ‘lima’, There are also areas of special interest in both eat- 
egorics, stich as women and non-Muslims, which need to be sepa- 
rately addressed. 

‘The discussion here begins with a review of the salient evidence 
in support of general equality in the Qur'an and Sunnah. This is fol- 
lowed by a summary of the divergent views that are found both for 
and against the equality of non-Muslims and women. The two tends 
of opinion are then digested and examined in. conjunction with 
modem opinion proffered by ‘wlma’ and scholars who refer the 
issues back to the source evidence and the overriding objectives of 
the Que'in and Sunnah. 

The following Qur'anic dyat and hadith are frequently cited in 
support of the general equality of all human beings regardless of divi- 
sions of races, language, religion or social status: 


© nunkind, surely We have created you from a mule and a female, and 
nude you tribes and nauions that you may know each other. Surely the 
noble of you im the eyes of God is the most pious among you 
(ol-Huyurit, 49°13) 
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here is to mankind in general and not to Muslims in particular. The 
main purpose of the division of mankind into groups, tribes and 
nations is to facilitate recognition, which in tur invites familiarity, 
co-operation and friendship among people. God Most High has 
informed mankind that they are all alike in ancestry and descent. ‘On 
the Day of Judgement you will not be asked about your lineage or 
social status. Only the most righteous of you will be honoured on the 
merit of their conduct.’ Al-Bahi has noted, concerning the meaning 
of tagwit in this dyah, that people often expect taquii to mean the 
observance of religious dutics. The Qur'an rejects this and stresses 
that faqui is not necessarily attained through prayer and worship but 
through genuine bebef, and that the moral excellence of an individ- 
ual is really in his good intention and not entirely sn his ritual per- 
formance. The other indicators of taqusi that are given in the Qur'an 
itself include the giving of material help to those in need, honesty, 
fulfilmenc of one’s pledges, and patience in the face of adversity.” 

‘On man’s unity of origin and the essence of human fraternity, the 
Qur'an provides: 


© nuankind, keep your duty w your Lond who created you from a xin- 
igle soul and created its mate of the same {kind} and created from them 
multitudes of men and women. Aud keep your dury no your Lond by 
whom you demand your rights fraxt one another. and {observe] the ties 
‘of kinship. (abNis’, 4:1) 
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‘This ayah is explicie on the unity of origin, and equality in creation, 
of the entire human race. Their descent from a common ancestor 
places them all in a position where they bear a certain obligation 
towards one another: they are to be mindful of the ties of fraternity 
and kinship and treat one another as members of a single unity. It 1s 
only then that they will have a legitimate claim to a set of basic rights. 

It is significane that the dyah above accentuates the bond of unity 
among human beings with the expression ‘al-arham’ (tes of kinship), 
a term usually employed in the Qur'an in the context of family rela~ 
tions and inheritance (ie. dhavitearham). The text thus begins by 
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identifying man’s unity of origin and then advises all members of the 
human race to be mindful of their ties of kinship. This wider frater- 
nity of man in Islam has then been reinforced, as al-Qaradiwi points 
out, in the case of Muslims, "by their fraternity in religion [al-ikha’ 
aledini}’. The latter does not weaken the former, rather it substantiates 
and endorses the wider fratemity of mankind. There is no conflict 
between this and the other Qur'anic declaration to the effect that ‘the 
believers are brethren’.* The children of Adam are all brethren, but 
the believers are also brethren in their common belief in Islam. 

‘The text under discussion further implies that rights and duties 
that people have in relation to one another emanate from God's will 
and are sanctified by Him. To recapitulate, the text begins with a 
reminder to ‘keep your duty to your Lord’ and ends by another 
reminder that ‘through Him you demand your mutual rights’ from 
one another. Every human being is a sparkle of light splintered from 
the same source and he or she relates to others through that source. 
Rights and duties in Islam thus emanate in God and manifest His 
grace. Furthermore, when the right-bearer demands his or her right 
from another, it is manifested in an obligation on the part of the 
latter. Both rights and obligations thus become an integral part of 
the equality chat originates in divine grace 

The following hadith also provide evidence in support of the fra~ 
temity of man and general equality for all: 


© people! Your Creator ix one, and you are all descendants of the same 
ancestor, There is no superiority of an Arab over a non-Anb, oF of the 
black over the red, except on the basis of righteous conduct 
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The Prophet has also declared, in the broadest of terms, that "people 
are as equal as the teeth of a comb’. 
eNOS Ett 


The main thrust of the foregoing evidence is not so much on reli- 
gous unity and equality among Muslims bue on the equality of all 
human beings. Equality itself, it may be added, is not the only goal 
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and purpose; rather it is equality with an awareness of the basic bonds 
of fraternity in creation and descent, and awareness also of the recip- 
rocal rights and duties that ensue from that. Islam’s conception of 
equality may not therefore be read in isolation from the ties of fra~ 
ternity and the unity of destiny and origin of mankind. 

The second of the two major themes of the evidence under dis- 
cussion is moral excellence, or taquni, which is the only recognised 
criterion of superiority in the eyes of God, This is once again indica- 
tive of the notion that mankind cannot not pursue different codes of 
morality and values and yet seek to remain loyal to a common bond 
of fraternity. The need, in other words, to subscribe to a universal 
code of mom values and seek to excel only in that context is a corol- 
lary of the unity and brotherhood that the Qur’in envisages. Taquit 
is grounded in God-consciousness, of course, but the Qur'in itself 

ives faquid a wider meaning, as already noted, which is essentially 

umanitarian and does not confine its scope to any particular reli- 
gion, Since Islam recognises the validity of other revealed religions 
and contains detailed provisions on that subject, the scope of taquif 
and God-consciousness would thus extend to them all, For if one 
were to read faguid as an attribute of only the Muslims, one would 
run the risk of reading discrepancies into the Qur'inic dyar reviewed 
above. The dydt which begin with an address to the whole of 
mankind would then be deemed to end by addressing the Muslims 
only, a meaning that the text itself cannot be said co sustain, 

Ic is proclaimed in a hadith that, “Through Islam, verily God has 
eradicated the egoism and arrogance of the Time of Ignorance, and 
the [false] pride that people took in their ancestry. For all men are 
descended from Adam and Adam was made from clay." 
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‘The same message is conveyed, somewhat more emphatically per- 
haps, in another hadith, which declares thar ‘those who promote trib- 
al fanaticism [‘asabiyyah] do not belong to us, nor do the ones who 
fight for ‘asahiyyah, nor those who die for ‘asabiyyah’,” 
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Ic is reported that a group of Qurayshite dignitaries paid a visit to 
the Prophet & and cold him: "How can we sit with you, O 
Muhammad, while you keep the company of such people as Bilal 
al-Habshi, Salman al-Farsi, Suhayb al-Rim, “Ammar and slaves and 
commoners of their type? Exclude them from your company and we 
will sit with you and listen to your invitation.’ The Prophet & 
refused to comply but they still requested him to ‘assign a day for 
them and one for us’. At this point, the following Qur'anic passage 
was revealed: 


And drive not away those that call upon their Lord, moming and 
evening, desiring only His pleasure; you are not accountable for chen in 
aught, nor are they accountable for thee in the least. You shall be among 
she wrongdoers if you shan them. (al-An'am, 652) 
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This was a resolute rejection of tribal and ethnic superiorities 
of the type that the Qurayshite leaders had in mind. The Prophet & 
was clearly advised to pay more attention to those who possewed the 
qualities of taquid, regardless of their ongin or descent. 

Ona similar note, it is reported that the Prophet & was explain- 
ing the tenets of Islam to an assembly of the leaders of the Quraysh 
tribe whom he had invited to embrace Islam, but at this point Ibn 
Umm Maktom, who was blind, interrupted and asked the Prophet 
& a question on a religious matter. The Prophet && virtually ignored 
him while attending to the Qurayshite dignitaries. A Qur’inic sGra 
was subsequently revealed concerning this incident to remind the 
Prophet & of Islam's commitment to equality. This was not just a 
simple reminder, as the text has it: 


He frowned and turned away, because the blind man came to him. And 
what makes thee know that he might purify hinwelf[...] and would ben- 
efit by a reminder. As for hint who considers himself free of need, you 
attend to hin |..J As for him who came to you striving hard and 
God-fearing you pay no attention. (Abusa, 801-10) 
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The whole of this short siira, bearing the title “Abasa (He 
Frowned), is devoted to the incident, and it served to remind the 
Prophet & of the equality of all men. Later when the Prophet & 
met Ibn Umm Maktlim, he greeted him in these words: ‘Greetings 
to the one conceming whom my Lord reprimanded me."* 


utd He le 


Equality before the law means that all men are equally subject to 
the rule of law without any discrimination, and there is no recogni- 
tion of any privileges in this regard for anyone, including govern- 
ment leaders and the heads of state. The Prophet-cum-head of state 
clearly spoke about this in his last sermon: 


© people! If I have dogged anyone [wrongly], let him retaliate here and 
now. [fT have insulted anyone, let him reciprocate. If I have ken 
‘one’s property, let him claims it and take it from me. Let no one fear any 
rancour on my part, for that would not be becoming of me. Be aware 
that one who takes back his night from me is moxt dear tome, for 1 wish 
to meet my Lord wath a clear conscience.” 
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In yet another hadith, the Prophet & wene on record to confirm 


that he would enforce the law on his own family if there were occa- 
sion for him to do so. He stated this in response to the attempted 
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intercession by a number of Companions, including Usimah bin 
Zayd. who approached the Prophet & to grant pardon to a woman 
who had committed theft, as she was, so the reports say, newly con- 
verted to Islam. The Prophet & showed annoyance and said: 


People before you perished because they did not punish 2 noble man 
among them ifhe comnitted theft, but enforced the punishment only on 
the weak, By God, if Muhamniad’s daughter, Fagimah, committed theft, 
1 shall (not hesitate to) cur her hand. 
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‘The Rightly-Guided Caliphs followed the Prophet's example and 
claimed no privilege vis-i-vis the rule of law and equal treatment 
before the courts of justice. They are known to have advised others 
not to obey them if they transgressed the limits themselves. The sub_ 
stance of this message was conveyed by the first Caliph Aba Bakr, 
aud also by his successor, ‘Umar ibn al-Khattib, both of whom 
addressed the people in their inaugural speeches upon taking office 
and asked that they withhold their assistance and obedience to their 
leaders ifthe leaders themselves deviated from the right path." 

Its reported that on one occasion, the Caliph ‘Umar struck a man 
and the man said to him: "You are one of the two types: a man whe 
did not know and then gained knowledge or one who fell in error 
andl was forgiven.” The Caliph replied: "You are right, here 1 am 
ready for you to retaliate." 

In another incident, when Jubla ibn al-Ayham, the leader of 
akJufna, embraced Islam, he and his five hundred followers came to 
Visit the Caliph “Umi in Medina. The Caliph was overjoyed and 
‘went out with Jubla to perform the Hajj together. There was an incr. 
dent in the Ka'bah in which Jubla's garment fell when he bumped 
into 4 man from the tribe of Band Fazara. Jubla beat the man Sed 
broke his nose, at which point the Caliph intervened, and asked 
Jubla either to ask the man for forgiveness or let hin 
protested anid said: “He is a commoner and I am a Ki 
replied: “Islam has made the two of you equal [.. 
thought thar I would be honoured in Islam.” The Caliph reiteraved 
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his earlier statement. Jubla fled that it to Constantinople and 
embraced Christia say te idan 
As for equality before courts of justice, once again no one, includ- 
ing the head of state, enjoys any exceptional privileges, and everyone 
is to be treated equally betore the law, Here too the precedent of the 
Pious Caliphs provides vivid illustrauons of the normative validity of 
this principle. Thus it is reported that the Caliph ‘Umar ibn 
al-Khatyib took a horse that a man had offered for sale and rode it, 
but the horse suffered an iliness. The man disputed with the Caliph 
and they agreed to appoint an arbitrator, and nominated Shurayh 
ale'Iragi for the purpose. Shurayb then told the Caliph: you took it 
when it was fit and you bear responsibility to return it in the same 
condition. The Caliph then paid the price of the horse to the owner 
and also appointed Shurayh ¢o a judicial post.'* Ina renowned letter 
that the Caliph “Umar addressed to his judges, he wrote that it was 
not permissible for a judge to treat the disputing parties differently, 
in their presence, in the courtroom or in their judgement. The par- 
ties to a dispute must both be assured of inypartial treatment, '* 
According to yet another report, a group of people brought a 
claim against the Abbasid Caliph al-Mansir to the judge Mubaminad 
‘ibn ‘Umar al-Talbi. The latter summoned the Caliph to attend the 
court and when the parties were both present, the judge treated them 
with total impartiality, After hearing the parties’ arguments, the 
judge gave a judgement against the Caliph. The Caliph later met 
‘with the judge and complimented him for his exemplary decision."” 
The general principle of equality before the court is recorded in the 
Mejelle (Art. 1799) in the following terms: 


The judge is under duty to treat the lisgants equally borh in regard to the 
application of the basic principles of justice and in the conduct of «nal, 
such as in the matter of seating, and the manner of addres, even fone 
of them be a man of nobility and the other a commoner 


Evidence thus suggests that Muslim rulers and judges have shown 
respect for the principle of equality before the law, and the equal 
treatinent of litigants in court proceedings. They have done so not 
only by way of conformity to a set of rules but as pious individuals 
who perceive equality and justice as of central value to Islam and an 
inalienable ingredient of taqui. 

‘The Federal Shariah Court of Pakistan judgement in N.W.F.P. 
Provincial Assembly (Powers, Immunities and Privileges) Aa 1988! 
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addressed the issue of official privileges and the question of whether 
such privileges were in conflict with the injunctions of Isam on 
equality. The Act itself was also disputed and considered to be con- 
trary to Muslim principles and therefore unconstitutional, In this 
case, a member of the Northwest Frontier Provincial Assembly, 
pleaded that he should be granted exemption for failure to attend a 
civil court hearing in a revenue-related matter duc to official engage- 
ments, and claimed special privilege under the Immunities and 
Privileges Act 1988. The trial court dismissed the case and the case 
was appealed before the Federal Shari'ah Court, 

The presiding judge, Tanzil-ur-Rahman, too, dismissed the 
appeal for gant of special privilege and held that in Islam everyone 
is equal betore a court of justice, and everyone has a right to equal 
treatinent, irrespective of official status or position. The Court 
referred to several Qur'dnic dyit (including al-Hujurit, 49:13, and 
al-Nisi’, 4:135) and also cited hadith on equality, and reached the 
conclusion that no one, including the head of state, could be grant 
ed any special privileges before the Court. The Caliph ‘Umar's 
famous letter addressed to the judges was also quoted in support of 
the court decision that no exemption oF privileges would be given 
(© any of the disputing parties, and that the court proceedings could 
hot necessarily be stayed for or against a party because he was a 
member of 4 Provincial Asembly, or for that matter of National 
Assembly or Senate. 

Equality in regard to employment opportunities is alo recognised. 
This evidently means that people are entitled to equal treatment 
when they are equally qualified for the employment they seek 
regardless of race, language or religion. The early precedent on this 
speaks for itself when it is noted, for example, that the Prophet & 
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al-Mawardi and the majority of jurists have stipulated Qurayshite 
descent as one of the required qualifications of the candidate for this 
office. Yet the opposing view that challenges the validicy of this stip- 
ulation is based mainly on the principle of equality. This view relies 
on source evidence showing that tribe, race and social class are not 
to be given credibility in candidacy for public office. The only valid 
criteria on which eligibility for employment ko public office should 
be determined, as the Qur'an indicates, are strength and trustworthi- 
ness (cf. al-Qasas, 28:26), Government positions partake of trusts 
(al-amanat) which are to be entrusted only to those who are best 
qualified (cf. al-Nist", 4:58). The only piece of evidence that is quot- 
ed in support of the majority position is the hadith declaring that ‘the 
Jeaders shall be from the Quraysh—al-a'immatu min quraysh. This is, 
however, of doubted authenticity not only because of its discordance 
with the rest of the evidence in both the Qur'an and Sunnah on 
equality, but also becaise no one referred to this badith at the mect- 
ingiof Saqifih bani Sa‘idah, which was held becween the Entigrants 
and Helpers: (ruhajirn we ansde) for the very purpose of clecting a 
successor Co leadership following the Prophet's & demise. Abd Bakr 
and "Umar were both present at this meeting and they did not men 
tion this hadith, This would have been crucially relevant in view of 
the fact that the Saqi&h meeting was actually convened by Helper: 
with, the purpose. of ‘electing /Sa'd/bin ‘Ubidah, himself a 
non-Qurayshite, for leadership. Had this been known to the Angir 
or to Sa‘d, they would most likely not have nominated Sa'd. Ie was 
on this basis that the Kharijites and the Mu‘uzilah maintained thar 
every Muslim is entided to become the Imitn regardless of his ances- 
try or tribe. For the Prophet a& had clearly declared that “there is no 
superiority of an) Arab over a:sion-Ardb, except onthe ground of 
aqua." Eligibility for leadership is therefore determined by reference 
to personal qualities and conduct. Among the early scholars, Aba 
Bakr al-Baqillini and ‘Abd al-Rabmin ibn Khaldan omitted, in their 
writings, the requirement of being a Qurayshite from the qualifica- 
tions thae the candidate for caliphate must. possess. More recently. 
Abu'l A‘lk Mawdadi, Mubammad Yosuf Masi, “Abd al-Wahhab 
Khallaf, Mabmod al-'Aqgad, ‘Abd Allah Basydni, Sa'di Aba Habib 
and Mubammad al-$adiq ‘AGB, among others, have supported the 
view that beings Qurayshite is not 2 requirement of candidacy. for 
leadership." 

The Cur’anic dyah on the subject of trusts (al-amdnat) was speci~ 
fically revealed in reference to government positions. This was, a the 
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Qur'in commentators have noted, the theme and occasion for the 
revelation of the dyah which provides that ‘God commands you to 
hand over the trusts to whom they belong, and when you jud 
among people, judge with justice’ (al-Nisi’, 4:58). The Prophet 
clarified the substance of this Qur'inic address in a hadith in which 
he said: "Whoever employs a man to a task while knowing the exis- 
fence of a more qualified person for the same task, truly betrays God 
and His Messenger and the believers.’!” 
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‘The Caliph ‘Umar ibn al-Khattab stipulated that the necessary con- 
ditions for public office should include, in addition to knowledge and 
piety, such other qualities as strength, authority, humility and kindness 
towards others” I¢ is thus conchided that anyone who employs 
another for public office in exchange for a bribe or a benefit, because 
of friendship, ethnicity, or association with a madhhab, locality or 
group, or sacks a qualified person because of hostility and personal 
inclination, betrays God and His Messenger by the abuse of trust 2! 

‘The Shurr ah also recognises the principle of equality in meeting 
people's welfare needs. In this regard, the Shari'ah may be said to be 
the earliest legal tradition in history to entitle every individual to 
financial assistance from the public treasury (bayt al-mal), not just on 
the basis of his or her contribution to the pubhe wealth but as a right 
of everyone independent of contribution. There can be no discrim- 


whether the individual record of service and contribution should be 
taken into account in the allocation of financial assistance from the 
bayt ale 


High: as for dealing with the people's needs, they should be treated 
equally without any reference to their past record, Later, ‘Umar ibn 
al-Khartab changed the criterion of distribution on the analysis, as he 
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wut it, that ‘we cannot treat equally those who fought with the 

lessenger of God and those who fought against him’ Although 
the caliph "Umur introduced a certain order of priority and distinc 
tion in entitlement to assistance, these were in the nature of specific 
formulae that reflected a certain viewpoint and rationale, but were 
not, however, meant to affect the basic principle of equality, in that 
recipients in each category were equally treated regardless of race, 
language or religion.* 

The principle of equality is also observed in the area of taxation. 
All Muslims are liable. for example, to the payment of legal aims 
(eakih), which is a religious duty, and both Moslim and non-Muslim. 
citizens are hable to the payment of land tax (khanij), and the quan- 
tities involved are on the whole determined not by reference to race 
or religion, but to the assets themselves and the fulfilment of certain 
criteria that are objectively applied to all individuals alike. The basic 
objective of taxation and zakah, as enunciated in Qur'n, is ‘so that 
wealth does not circulate in the hands only of the rich among you' 
(al-Hashr, 59:7). 
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This is eminently egalitarian and predicated on the just distribu 
tion of wealth in the community. Since zakah is a religious duty, 
non-Muslim citizens are not liable to pay it; they are instead required 
to pay a poll tax (jizyah) which is equivalent to zakah, This subject 
will be further claborated later. 


IIL, The Status of Women 


Men and women are equal in Islam in regard to the essence of 
human dignity, reward and accountability for personal conduct, and 
matters pertaining to property rights, morality and religion, There is 
disagreement, however, about whether women enjoy equality in 
political rights and participation in government. There are also some 
differences berween the sexes in the area of family law, including 
marriage, divorce and inheritance. Commentators have differed, 
however, on the question of whether these differences do actually 
amount to inequality. An analysis of these issues is attempted in the 
following pages, beginning with a review of the evidence in favour 
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of equality in the Qur'an, followed by an examination of the politi- 
cal rights of women and their status within the family. 

The Qus'inic evidence on the fundamental equality of the 
sexes refers, in the first place, to their equality in their essential 
humanity. One reference to this in the following ayah is posed 
as a question, for added emphasis perhaps: "Was he not a small 
life-germ in sperm emitted? Then he was a clot, So He created 
him and made him of two kinds, the male and the female,’ 
(al-Quyimah, 75:37-39) 
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Then comes the affirmation: ‘We have bestowed dignity on the 
progeny of Adam,” (al-Lsri',17:70) 
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The ‘progeny of Adam’ includes both men and women, who are 
equal in the way they are created and in their inherent dignity. The 
divine grace from which they emanated does not discriminate 
between the male and the female. The egalitarian call of the Qur’in 
is confirmed in several other places, in reference, for instance, to per= 
sonal accountability and reward for good work. 


Every soul is pledged for what he for she} has done. (al-Toe, 52:21) 
eS a spl IS 


‘Then their Lord accepted their prayer and answered them: Never will | 
sulfer the work of any worker among you to be lost, whether male or 
female, the one of you being from the other. (Al ‘Imran, 3:195) 
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‘Whoever does good, whether male or female, and is a believer, We shall 


Equality (Musiwat) 63 


certainly make them live a good life, and We shall certainly give them 
their reward for the best of what they have done. (al-Nabl, 16:97) 
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The Qur'an is especially emphatic on equality in regard to the vari- 
ous aspects of human conduct that transcend the requirements of the 
law. The text thus provides: 


Surely those who subnutt [to God], men and women, those who believe, 
men and women, those who obey, men and women, those who are 
truthful, men and women, those who are patent, men anid women, those 
who are modest, men and women, these who are charitable, men and 
women, those who fast, men and women, those who guard their mod~ 
esty, men and women, and those who remeniber their Creator, men and 
women—God has prepared for them fongvenes and great reward 
(al-Abeab, 43:35) 
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‘These are some of the most cherished of human values, and the 
most important attributes, one might say, of the cultural outlook of 
Islam, and are evidently not gender-specific, and cover aspects of 
both people’s relations with God and with fellow human beings. In 
all of this, men and women are declared equal. 

When these passages are read together with those reviewed earli- 
er on the unity of the creation and ongin of the human race, the 
equal ranking in the Qur'an of men and women in the essence of 
human dignity, spiritual attainment, tagwa, accountability and reward 
is established beyond doube.** 

‘As for women’s equality in matters of employment and cligibility 
to public office, there are those who maintain that men and women 
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are equal only in regard to whar is known as the domain of private 
authority (wilayah khassah) bur not in respect of public authority 
(wiliyah ‘ammah). The word ‘wilayah’ generally implies authority of 
one person over another person/s, which renders the latter bound by 
the decision of the former without any need for prior agreement.2" 
Private wildy primarily refers to guardianship over the person and 
property of another because of some deficiency in the legal capacity 
of the latter. Ie is thus stated that women can be legal guardians, and 
nay be employed as nurses and teachers or supervisors of wagf, but 
hot as ministers, judges and Imims.?” 

As for women's eligibility to public office, which partakes of 
wildyah “dmmah, such as the office of the head of state, prime minis- 
ter (wazir al-tafiwid), judges, govemors, officers in charge of hishah 
(commanding good and forbidding evil) and the head of the public 
grievances tbunal (uli al-mazalim), which partake of both religious 
and temporal authority, commentators have held that only the first 
two are reserved for men but the rest are subject to disagreement. 
Al-Miward! spoke in support of the prevailing juristic opinion, 
which precluded women from the post of Caliph and Prime Minister 
as both of these entailed military leadership for which women were 
not eligible. The main textual authority quoted in support of this 
view is the Qur'anic dyah that “men are the maintainers of women 
because God has made some of them excel others, and because of 
what they spend of their wealth’. (al-Nisi', 4:34) 
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Another dyah often quoted in this context states that ‘women have 


rights similar to those that men have over them, in a just manner, and 
men are a degree above them. (al-Bagarah, 2:328) 
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There is also a hadith declaring that, ‘A nation whose affairs are led 
by a woman shall not succeed.""* 
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Both these ayar have come under scrutiny by the Supreme Court of 
Pakistan, and have generated debate about the meaning of 
“qawwamiin’ in the first dyah, a summary of which is as follows. 

In Ansar Bumey v. Federation of Pakistan®® the petitioner Ansar 
Burney filed a suit to challenge the appointment of women judges, 
and argued before the Federal Shari'ah Court that Islam required the 
seclusion of women; their appointment ax judges was therefore 
repugnant to the injunctions of Islam, and was in violation alo of 
Article (203 D) of the Constitution of Pakistan. The counsel for the 
petitioner argued that since the testimony of ewo women is equiv 
alent to that of one man, at least two female judges would be 

luired to decide a case. The court rejected this proposition and 
held that acceptance of the counsel's argument would mean that no 
qadt sitting alone could decide a civil of criminal case, According to 

Sigh wales, in cases other than that of adultery, in which four 
‘eye-witnesses are required to prove the offence, at least two male 
witnesses are required t prove disputes about property, as well as 
the crimes of hudiid and gadis. If the argument of the counsel were 
taken to its logical conclusion, it would follow that the number of 
gadis to decide a case would have to correspond with the number of 
witnesses required t0 prove it. 

The court then examined in detail pasages in the Qur'an and 
hadith relating to the issue and held that there is “no express or even 
implied restriction on the appointment of a female qidi in the Que'in 
and Swinah”, and the matter therefore fell within the ambit of hahah 
and the legal maxim that ‘what is not prohibited by the Holy Qur'an 
and: Sunnah is permitted, and the burden of proof that anything 1s 
prohibited is on the person who claims it to be so” 

‘The court ao reviewed a number of Qur'an commentaries on the 
precise meaning of “qauwamiin’ in the Qur'anic dyah quoted above, 
which declares that ‘men are qawuwimiin {maintainers, protectors} over 
women’ (al-Nisa’, 4:34). ‘Vanous translations had been recorded for 
this word, including, ‘masters’, ‘holders of sovereign power’, 

‘persons having authority’, erie or head of the family’, and so on, 
but the court held that many of them were inaccurate, “Qauusi’ in 
Arabic is a derivative of “qawamah’, which means a provider, supporter 
of farnisher for another with the means of subsistence. It also means 
manager, care-taker, custodian or guardian. Abdullah Yusuf Ali's 
translation of the word "qawuim’ as ‘protector’, and that of Arberry as 
tone who manages the affairs of women’ were considered to accord 
with the subsequent part of the text to the effect that men spend of 
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their property to support women. The superiority, if any, is not about 
the natural proficiency of one and the deficiency of another, but is 
only on account of the responsibility for maintenance. It must follow 
then that one who does not maintain his wife cannot be qauwim. ‘To. 
call a male sovereign’, the Court observed, ‘or one who exercises full 
dominion over the life and property of a woman [...] cannot be in 
accordance with the Qur’inic injunctions.” 

The Court abo cited some of the Quranic dyat on justice, such as 
that which directs the believers as follows: “When you judge among 
people, judge with justice’ (al-Nis¥’, 4:58), and stated that this and sim- 
ilar other Qur'Snic directives on justice are addressed to both sexes, 

‘The Court then made several references to the Sunnah of the 
Prophet a and how the Prophet && himself solicited counsel from 
his wives on issues of public concer. The Prophet's widow ‘A’ishah, 
for instance, corrected Abi: Hurayrah in respect of the transmission of 
hadith that she found to be repugnant to the Qur'an. It was also stat~ 
ed that on many occasions when the Companions differed on a mat- 
ter, they referred the case to “A'ishah. The Court also cited the inci- 
dent where a woman corrected the Caliph ‘Umar ibn al-Khargab in 
regard to his proposal to fix a quantitative limit on dower, and cited 
a Quranic dyah in support of her argument, with which the Caliph 
agreed. The source evidence of the Sharf ah therefore does not lend 
support to the assertions on any inherent superiority in men, 

‘With regard to the testimony of women, the main Quranic ret- 
erence on this occurs in the dywh al-mudayana, that is, the dyah con~ 
ceming period loans and financial obligations that are deferred to a 
future date. The text thus begins with an address to the believers; 


When you enter into transactions involving a debe for a fixed period [in 
the fiture), reduce it to writing. And let a scribe write it down between 
You in faimes [..J And bring two witnesses from atnong your men 
Should there not be two men, then 4 man and two women of the 
women that you choose to be witnesses: if the one of the nwo errs, the 
one may remund the other. (al-Wagara, 2-282) 
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_ This isa long dyak (the longest single ayah in the Qur'an) and pro- 
vides additional relevant details relating to documentation and testi- 
mony. It should be noted at the outset that the cext here is concerned 
exclusively with financial obligations that are deferred to a future 
date. Notwithstanding the general wording of the text, that applies 
to all sale transactions that proceed from the giving or taking of cred- 
its, Ibn ‘Abbas and other Qur'an commentators have that this 
yah was revealed concerning the salam sale only. Salam is a sale in 
which the price is paid at the time of contract but delivery is post- 
poned to a future date, sometimes for two or even three years, as the 
hadith of salam itself indicates. This is not the place to discuss the 
accuracy of confining the wider scope of this dyah to salam only. 
‘What is of concern here is to note the then prevailing illiteracy in the 
‘Arab society of the prophetic period. Iliteracy was common among 
both men and women, but especially among women, and there was 
a scarcity of people who were able to write. 

This concern about the scarcity of writers and scribes, and also 
of witnesses, is clearly expressed in the subsequent portion of 
the text, which contams such phrases as, ‘Nor should the scribe 
refuse to write |...) And the witnesses must not refuse when they 
are summoned, and let them not be averse to writing.’ Note also 
that ewo concessions are granted in the same dyah, one of which is 
when the parties to a proposed transaction trust one another, and 
the other when the transaction itself does not involve any defer- 
ment of obligations but is one that is completed on the spot. In 
both cases, the parties may choose not to document or witness the 
transaction they conclude, 

It may be noted that the text under review does not preclude the 
possibility of a deferred transaction that is documented after the 
event, that is, when the deal is done but its documentation is delayed 
for practical reasons of difficulty in having the scribe and witnesses 
readily available, If there is such a time lag, or when a subsequent dis- 
pute arises about any details of the recorded transaction, then the 
possibility of one of the two witnesses making an error or forgetting 
may arise or (note that this includes male witnesses too), and he or 
she may need to be reminded by the other. The Arabic dual pronoun 
*huma” in the phrase ‘fa-tudhakkir ihdahumd’ can refer either to two 
male witnesses or to two females. Bearing in mind the nature of the 
deferred transactions with which the text is exclusively concerned, 
and the practicalities of finding scribes and witnesses, it is not 
surprising that the Qur'an lays down first that there must be two 
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witnesses to testify, so that one may remind the other, and that if 
the witnesses are female, there should be a minimum of two. 

The stipulation that two women take the place of one man in tes- 
timony is explained, as Ibn Qayyim has commented, by the fact that 
women customanly did not attend to commercial transactions or 
judicial disputes, and hence their retentiveness was deemed to be 
weaker than that of men.” The other point that Ibn Qayyim and 
Mahmiid Shaltat have both emphasised is that the Quranic text here 
speaks in a language of persuasion and preference, and not in the 
manner of laying down a decisive injunction. The text, in other 
words, does not preclude the possibility of one woman acting as a 
witness, or women being witnesses in a case without there being any 
male witnesses. Ibn Quyyim thus wrote: "God Most High did not say, 
“Adjudicate on the testimony of two men, but if there are not two 
men, then one man and two women.”""! The one man-two women 
equation in the text does not therefore preclade women’s testimony 
on their own, Commenting on the same subject Mabmad Shaltit 
wrote that ‘the testimony of one woman alone, or of women not 
accompanied by men, is acceptable in order to establish the truth and 
serve the cause of jusuce. The reference to two female witnesses does 
not mean that a judge cannot adjudicate a case on the basis of the tes- 
mony of women.” Shaltit also refers to bn Qayyim's analysis else 
Where that the Sharf'ah requires evidence (bayyinah) for the resolution 
of disputes. Bayyinah is a derivative of hayin (clarification), and can be 
anything that exposes the truth. The judge may rely on circumstan- 
tual evidence, on the testimony of non-Muslims, or that of women, if 
this will serve the cause of justice, Shaltat also refers to Mubammad 
“Abduh, who confirmed that the Que'inic reference to two women 
being irieser to one man in testimony only envisages the prevail- 
ing conditions of society at the time; the fact, that as, that women did 
not engage in commercial transactions and in market activities. To 
this, one may add the point that both Ibn Qayyim and Shaltat have 
recorded that the Shar ah permits the testimony of one woman, and 
credits it as a full proof, in matters in which women's familiarity and 
understanding is considered to be superior to that of men—such as 
funily matters, pregnancy, child birth and so on* 

Elsewhere, the Qur'an itself, as Shaltae notes, equates the testimo- 
hy Of men with that of women in the context of divorce by Han 
(imprecation). The Qur’dnic text here is as follows: 


‘And those who accuse their wives and have no witnesses except them- 
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selves, let one of them testify four times, bearing God to witness |...) and 
the chastisernent shall be averted from her if she testifies four times. bear- 
ing God to witness, that he is of those who hed’ (al-Nar, 24:6-8). 
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“Four testimonials by a man [...] are rebutted by four similar testi- 
monials by a woman who affirms that she is telling the truth and that 
the man has lied.’ In writing this, Shaltie explained that in the mat- 
ter of human dignity and justice, Islam docs not discriminate 
between the sexes.”? Since the Qur'an does not impose a prohibition 
on female testimony, and because the circumstances of female liter- 
acy and familiarity with business and commerce have changed, 
female testimony may be admitted in any combination. For giving 
testimony is an act of merit because it advances the cause of justice 
and the discovery of truth, and no unnecessary restrictions should be 
imposed on it, 

General consensus (jjmd’) is said to have been reached that only 
men are eligible for the offices of the head of state and prime minis 
ter. This ruling has then been extended by analogy to a number of 
other public offices, as mentioned above, which are also reserved for 
men." Imim Abd Hanifah has, on the other hand, held that women 
may become judges in matters in which they are admissible as wit- 
nesses, which means practically all matters except the prescribed 
penalties (hudid) and retaliation (gisds).”” Ibn Hazm has held that 
except forthe caliphate el, women are eligible for ll other offices 
of government. In support of this view, he has referred to the 
Qur'inic text on this very subject (of government office), quoted 
above, that ‘God commands you to hand over the trusts to whom 
they belong’ (al-Nisi’, 4:58). 
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This basically addresses everyone, men and women alike, and should 
be followed as such, unless the text provides otherwise. With ref- 
erence to judicial office, Ibn Jarir al-Tabari has held that women may 
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become judges in all types of disputes, including those of hudid and 
iss. Al-Tabari has regarded the analogy drawn between the office 
of the head of state and that of the judge as superfluous. For the head 
of state is the commander-in-chief of the army, whereas a judge is 
not. The most important qualification for a judicial post, al-Tabari 
points out, is knowledge of the Shariah and the ability of a person 
to conduct ijtihiad, in to which men and women stand on 
exactly the same footing.” As for the rank that mien are given above 
women in the two dy above, this is on account of men’s responsi- 
bility for maintenance, which is why men enjoy leadership of the 
family unit” 

As for the hadith noted above, which the majority have quoted in 
support of their verdict that women are not qualified to become 
Judges or Imam, it is evidently mconclusive, as it was, in fact, uttered 
in a particular context, that 1s, when the Prophet a was informed 
that the daughter of the Chosroe of Persia had taken charge of the 
affairs of that country. One should also note that the hadith in ques= 
tion only speaks of prosperity /success and does not, as such, impose 
a prohibition, Ibn Hazm has said, concerning this hadith, that it refers 
to only one position, namely that of the head of state, and it there~ 
fore does not apply to other public offices (wildyaf) to which women 
are generally eligible." Recent writers on Islamic principles of gov- 
emment have added that unlike earlier times, power in a modem 
state ts diffused between its various organs under a set of checks and 
balances that have become a familiar feature of constitutional law in 
almost all Muslim countries.”? The hadith at issue actually envisages 
‘one woman who wields toral power over government affairs, which 
can no Jonger be the case. 

‘The question of whether there has, in fact, been jjmi? in reserving 
the top leadership position for men only has been raised by one com- 
mentator, who states that almost everyone refers to ijma’ on this and 
yet hardly anyone has questioned its real existence.” It thus appears 
that if there 1s ijma’ on this, it is a presumptive ima’ that may- be 
reflective of the realities of the medieval era, but not of the norma- 
tive guidance of the Qur'an and Sunnah. A’ presumptive ijma’ does 
not establish a binding hukm, The minority view, which is support- 
ed by a wide spectrum of modern scholarship, maintains that a 
‘woman is qualified to be a witness, a representative (wakif) in parlia- 
ment, and a judge, all of which partake of public authority (wiliyah 

dmmah). Hence the view that confined women's participation in 
public life to wiliyah khdssah (private authority) was unwarranted.4 
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It may be noted in passing that a group of the Kharijites, namely 
the Shuhaybiyyah, have held that women are eligible for the office 
‘of the head of state.'> The majority (jumbnir) have also held it per- 
missible, as a matter of necessity, for a woman to become Imam, if 
she assumes office by military force in order to prevent bloodshed. 
But this is tolerated as a caliphate of necessity, which may only last 
as long as it has effective power at its disposal.” 

The pro-equality view advocated by al-Tabari, Ibn Hazm and a 
number of modern scholars including Rashid Rada, Mahmad Shaleat 
and Mubammad YOsuf Masi, maintains that women are eligible for 
puto offices that partake of wildyah ‘ammah, with the exception, 

wever, af the two top positions. The proponents of this view have 
quoted in support the following passages from the Qur'an: 


And women have rights similar to those that men have over them in a 
just manner, (al-Baqarah, 2228) 
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The implication of all this is clearly the equality of the sexes, and 
it sustains the conclusion therefore that the Que’in rejects the inher- 
ent inferiority or superiority of one sex over the other. 


And the believers, men and women, are protectors of ne another, They 
good and forbid evil, and keep up prayer and pay the zabih, 
4al-Tawbah, 9:71) 
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Men and women are not only declared protectors (awliya’) of one 
another, but they partake equally in the conduct of hishah, that is 
enjoining good and forbidding evil. The text here uses the word 
awliya’ which is a derivative of wildyah (to have authority, t© 
befriend, to protect) in reference to both sexes, and this obviously 
does not leave room for inequality on account of wildyah. Similarly, 
government as a whole, that is, all its major branches, namely the 
legislative, judicial, and executive, partakes of hisbah. If the text 
declares both men and women to be the custodians of hishah, this 
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implies their equality in respect of participation in government gen- 
a5 including membership of representative assemblies. The advo- 
cates of this view have further cited in support the fact that the 
Prophet & received the pledge of allegiance (bay al) from both men 
and women on at least two of three occasions, the first two of which 
are known as the First 'Aqabah and the Second ‘Aqabah, and the 
third as Bay‘at al-Ridwiin. This last of the three events is also con- 
firmed in the Qur'an (al-Mumtabina, 60:12) in a context where God 
Most High speaks approvingly of the advice thar the daughter of the 
prophet Shu'ayb offered to her father (al»Qasis, 28:26), 

Reports also show that the Prophet Muhammad & consulted his 

wife, Umm Salamah, on a public isue and acted on her counsel on 
the day of Hudaybiyyah.*” It is also well-known from the relevant 
literature that a woman by the name of Umm Hani’ granted safe 
conduct (wndn) to an unbeliever who had shown hostility toward 
Ali ibn Abi Tabb, and hired him for a task, but when the Prophet 
heard of this, he said that her pledge would be honoured and said, 
“We have hired the person whom you have hired, O Umm Han!" 
Furthermore, the Prophet's widow ‘A’ishah demanded punishment 
for the assassins of the dain Cahph ‘Uthmin, and led a military con- 
Ungent in the Battle of the Camel.” Women's eligibility for public 
office is also endorsed by the fact that the Caliph 'Umar ibn 
al-Khagtab appointed a woman by the name of Shifi! bint ‘Abd Allih 
4s the officer in charge of hisbah (market inspection) in Medina 
Evidence thus shows that women were not excluded from public 
life, and any restrictions that were subsequently imposed on them 
were partly due to circumstantial developments that did not com- 
mand normative and undisputed validity in the Shari'ah, ‘There is no 
textual ruling in the Qur'an, or in the Sunnah of the Prophet, or in 
Yimit, wrote al-Th, ‘to deprive women of their political nghts."5! 
Mubaminad “Abduh has drawn attention to the Quranic declara- 
Hon, quoted above, that women have rights similar to the obligations 
thar they bear, and stated that this is a general norm that must regu- 
late the pattem of social relations and equality of rights not only in 
the family but also in public life and in participation in government, 
Equality must in cum be moderated, ‘Abduh adds, by considerations 
of propriety and justice.*? 

Ie may be concluded therefore that equality remains the overnid- 
ing principle and norm of the Shari‘ah in gender-related matters, but 
it remains in the meantime open to considerations of. Jusuce, pabhe 
interest (maslahal) and the prevailing realities of society. This 1s true, 
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of course, of most other rights also, and is not peculiar to this partic 
ular context, as these considerations could equally apply to men, The 
poine is that arithmetical equality is not always desirable, Total equal- 
ity in respect of public office may not necessarily correspond with the 
ideals of maslahah and the proper allocation of tasks. Women may, 
for instance, still have a bigger role in the family, and men outside 
the home, and a certain situational disparity may well be considered 
to be in harmony with the realities of a given community and its pre- 
vailing circumstances. These are all acceptable so long as they do not 
conflict with the dictates of equality and justice. In the event of a 
conflict between ad hoe provision or circumstantial reality, and the 
basic norms of equality and justice, the latter must naturally prevail. 
‘To take a parochial view of equality and subjugate it to stipulations 
that compromise its basic concept ts neither tenable nor necessanly 
Islamic. This has happened in the past, and people have tried to read 
into equality a meaning that the word cannot sustain, or else tried to 
justify practical situations by giving them a vencer of normality by 
means of a tenuous interpretation of the text. 

Women enjoy full legal capacity in the Shart ah in the areas of civil 
transactions and finance. They are thus qualified to conclude con- 
tracts and transactions, buy or sell property and dispose of it by means 
of gifts and bequests, provided, of course, that they are in possession 
of their normal legal capacity. This is a general rule and its basic 
validity is not affected by marriage. The husband of a married 
woman has no right to interfere with her property, nor is she 
required to obtain permission from him when dealing with her own 
assets, She may appoint her husband as her representative (Wakil), if 
she wishes and may terminate his representation as and when she 

leases, 
? The wife’s freedom in regard to financial transactions 1s indicated 
in the Qur'inic yah declarmg that ‘men are entitled to. what they 
have earned and women are entitled to what they have eared’ 
(al-Nia’, 4:32). 
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‘The Qur'an also provides, in an address to the husband, that ‘it is 
not permissible for you to take back what you may have given then 
[as dower}" (al-Bagarah, 2:229) 
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Another ayah on the same subject states, “And give women their 
dower as a free gift. Ithey then wish to give you anything back of 
their own good pleasure, you may take it with pleasure’ (al-Nist’, 
44), 
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‘The source evidence thus speaks affirmatively of the basic liberty of 
matried women to do as they please with what belongs to them, 
independently of their husbands. Islamic law also applies the regime 
of the separation of property between spouses, unless they wish to 
opt for joint ownership of assets 

Pursuit of knowledge and education is a right that Islam recognis= 
¢s for men and women alike, both in regard to religious and secular 
knowledge. It is correct to identify education as a right of both men 
and women, but it is actually even more than that: it is a require= 
iment, indeed, an obligation, founded in the clear terms of the hadith 
declaring that the "pursuit of knowledge is a duty of every Muslin’? 
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“Every Muslim’ includes women, of course. Another version of the 
same hadith actually continues with the words “man and women.’ 
‘The Prophet's widow, ‘A'ishah, is widely acchimed as a leading 
schohir among the Companions, and features prominently in schol. 
arship because of her knowledge of the Qur'an and hadith. The 
Prophet & also employed a woman, Shifi" al-'Adawiyyah, to teach 
his other wife, Hafjah, basic literacy and writing. bn Hazm has 
rightly observed that Islan imposes a number of religious duties, such 
as the daily prayers, fasting, the pilgrimage of Hajj and so forth, 
which necessitate a certain degree of knowledge of the essentials of 
the faith. Everyone is therefore expected to have a basic knowledge 
of the halal and hardm. There is no difference at all im this 
between inen and women, who are equally entitled to, and indeed 
under an obligation to, seek knowledge 
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IV. Towards an Egalitarian Regine of Family Law 


In the area of matrimonial law, the rules of figh pertaining especiall 
to polygamy and divorce, as developed by the various madhiha, have 
come under scrutiny in modern times. Legislative reforms that have 
been introduced in many countries since the early decades of the 
twentieth century have brought about changes in the equality of 
spouses. With regard to women’s eligibility to conclude their own 
marriage contracts, it may be noted chat this has clearly been recog- 
nised by the Hanafi school. The other leading schools of Islamic law 
require the consent of a woman's guardian (wall) to validate the mar- 
Tiage contract of even an adult woman. The fugahi" have had their 
reasons for this, but these rules are the product mainly of figh on 
which evidence in the sources is open to interpretation. This is why 
the madhihib have interpreted the source materials differently, 
Modern law reform on this subject is generally in line with the 
Hanafi position, and recognises the right of an adult female to con- 
clude her own marriage contract, Womien are entitled, according t© 
all the leading schools of Islamic law, to the custody and guardian 
ship of young children, and they are alo entitled ko seck judicial 
divorce in circumstances that are specified in the law, such as a 
husband's insanity, incurable disease, failure to maintain, and cruelty. 
The figh rules also provide for divorce by mutual consent (mubirit), 
and ‘divorce in which the wife initiates the divorce proceedings 
(ic. khuf'), and also delegated divorce (falaq al-tafwid) in which 
the husband delegates his power of unilateral sala to the wife, which 
she may exercise at her own initiative. The husband is regarded as 
the head of the houschold, who is responsible for supporting his 
inumediate family, The basic outlook of Islam on divorce is embod- 
ied in the hadith which identified it as ‘the worse of all permissible 
things in the eyes of God'.®> Yet the spirit of this teaching was not 
observed in the carly days of Islam, as we know that the Caliph 
“Umar ibn al-Khaytab tightened the rules of divorce because of 
frequent abuse of them. The same concer has more recently been 
the motivating factor behind legal reforms which either restricted 
or totally removed the husband’s unilateral power of ralig. As a result 
of these reforms, divorce has generally become a judicial matter 
determined by a court of justice, and no longer by the unilateral will 
of the husband. 

The Syrian Law of Personal Status 1953 was the first in a series of 
Middle Eastern legal codes which introduced important reforms in 
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the Shariah laws of marriage and divorce. In its preamble on the sec- 
tion on divorce, this law stated that ‘the true purposes and conditions 
of divorce in Islam have sadly been misconstrued and perverted by 
the jurists of the past, whose doctrine has led toa lack of security in 
married hfe’, and that their exercise of excessive care in order to 
avoid any breaking the law had often produced the opposite results. 
In this situation, the proper policy was to ‘open the door of mercy’ 
from the provisions of the Shariah itself, to “return to the origins of 
the law of divorce in Islam and adopt from outside the four [Sunni] 
schools provisions which will be conducive t public welfare’. The 
actual reforms of divorce law that were introduced in Syrian legisla~ 
tion were not ay ambitious as might have been expected, But it was 
nevertheless an important impetus for the reform that followed in 
other countries in the Middle East and Asia.” The Tunisian Law of 
Personal Status 1959 went as far as to abolish all forms of extra-judi~ 
cial divorce, whether by jalig or by mutual agreement of the spous- 
s, by enacting that ‘any divorce outside the court of law is devoid 
of legal effect’ (art. 30). In support of this major innovation, Tunisian 
jurists attempted a novel interpretation of the Qur'inic passages on 
the subject (i.e. al-Bagarah, 2:229 and al-Nisi’, 4:35), especially that 
which validate khul divorce at the initiative of the wite (Le, al-Nisa’, 
4:35), Withour entering into details, this dyah provides: ‘If you fear 
discord between the spouses, appoint an arbitrator [hakam] ftom his 
side, and one from hers.” 
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‘The Tunisian jurists rearoned that the very nauure of divorce is 
such that it must be preceded by some degree of discord, yet in most 
cases no opportunity has been provided for arbitration, ‘The obvious 
solution to this was to provide that no divorce would be effective 
except by the consent of court. The Qur'anic provisions above were 
also utilised, on a more limited scale, by Egyptian law (No. 25) of 
1929, and later in 1967 by the Supreme Court of Pakistan. {n 
Kiurshid Bibi v, Muhammad Amin™ the Supreme Court of Pakistan 
reinterpreted the relevant Qur‘anic passages and concluded that the 
court had authority to enforce kia’ even against the will of the hus. 
band whenever the judge apprehended that a harmonious married 
state as envisaged by the Qur'in would not be posible 

The second of the two-pronged legislative reforms that were 
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mainly introduced in the latter part of the twentieth century were 
concemed with polygamy, which has become, like divorce, depend~ 
ent on a judicial order. The intending polygamist is consequently 
required to fulfil a number of conditions and satisfy the court as to 
his personal and financial capabilities before a decree can be granted 
in his favour. Such conditions include the infertility of the existing 
‘wife, attainment of ‘a lawful benefit’, the just character of the hus= 
band and his financial ability co maintain a second wife. Some coun- 
tries have also stipulated the consent of the existing wife to the pro- 
posed marriage, which must be given before the court.®* At the one 
extreme of the reformist legislation on polygamy stands the Tunisian 
Law of 1957, which tersely states that ‘polygamy 1s prohibited’. At 
the other is the Morocean Law of 1958 which stipulates that if any 
injustice is to be feared between co-wives, polygamy is not permit- 
ted’. Syria, Iraq, Pakistan and Malaysia have adopted the middle 
course by making polygamy subject to court permission, which is 
granted only when certain conditions, as noted above, are satisfied. 
These reforms are also based on a novel interpretation of the 
Qur'anic verses of polygamy (1. al-Nisi’, 4:3 and 129) which per= 
mit polygamy but stipulate at the same time that ‘if you fear that you 
cannot be just, then marry only one’ (al-Nisi’, 4:3), 
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It is then declared that "you cannot do justice between co-wives, 
even though you wish it (al-Nisi’, 4:129). 
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Modern reformers have argued that since the fear of injustice is 
bound to be present in almost all cases of polygamy, the Qur'an has 
in effect closed the door on it, which either means a toral ban, or the 
imposition of heavy restrictions on it, They have thus given the 
Quranic provisions on polygamy the force of law, contrary to the 
traditional approach, which considers these verses as mere moral 
exhortations addressed to the good conscience of the husband.” 
Broadly speaking, the Qur’inic provisions on marriage and divorce 
consist of proclamations that leave scope for interpretation. It is, in 
other words, possible to take a restrictive approach, as was taken by 
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the ‘lama’ of the past, or an egalitarian approach that secks to estab 
lish a balance between the rights and obligations of the spouses. The 
latter approach has to a large extent been taken in the reformist legis 
lation of the ewentieth century in Muslim countnes. Many prominent 
‘ulama” in recent times, including Muhammad ‘Abdul, Sayyid Qutb, 
MusfaQi al-Maright and Mahmod Shaleat have advocated the bal- 
anced approach, and advised a departure from the exceedingly restric 
tive attitudes that were generally adopted in the past.” 

I venture to conclude this discussion by repeating a remark that 1 
made in 1984, when I published an article on "Divorce and Women's 
Rights’, where I stated chat ‘Islamic law must grow abreast of the 
needs of Muslim society and be responsive to its problems, To 
achieve this is fir more meaningful than conformity to the tradition- 
al demand for unquestioning loyalty to the authonties of the past’! 


V. The Status of Non-Muslims 


Broadly speaking, the Shariah applies orally to both Muslim and 
nion-Mushm citizens in the sphere of public aw and secular affairs, 
but non-Muslims are free to follow their own laws and traditions in 
religious and customary matters that may be said to be closely asso- 
ciated with religion, such as marriage and divorce. 

Muslitn jurists have drawn a distinction between two categories of 
non-Muslims, namely non-Muslims who are permanent residents of 
Muslim-dominated terntory, known as dhimmis (also alsmuwatinin), 
and aliens who are granted safe conduct (i.e, amin) and reside there 
temporarily for a particular purpose, known as musta'min, This dis- 
cussion is concerned mainly with the first category. As for the mus- 
ta'min, it may be stated briefly that during their stay in Muslim ter- 
Fitories, they too are entitled to safe conduct and the protection of 
their lives and properties in the same way as the muatinin. Whereas 
the latter are required to pay the poll-tax (jizyah), the musta'min are 
exempt from jizyah for an initial period of four months, and accord- 
ing to some, one year. Should they remain for a longer period, they 
too have to pay the poll-tax, and they are entitled to become 
muwitiniin if they plan to become permanent residents. 

Before examining the detailed evidence relating to the status of 
non-Muslims, word needs to be said concerning the manner in 
which this evidence is treated, For there are passages in the Qur'an 
that can be quoted in support of both equality and inequality. Many 
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have in fact quoted them in support of inequality, but those who 
have done s0 tend to adopt a somewhat atomistic approach by read~ 
ing the various passages of the text in isolation. These interpreters 
have divided the world into the so-called abode of Islam and the 
abode of war (dar al-Inam, dar al-harb) and see the doctrine of jihad 
(awe) as an institutionalised expression of Islam’s hostile attitude 
toward non-Muslims. Then there are those who base their conclu- 
sions on the balance of evidence in the Qur'an, and are consequent 
ly able to advocate a different perspective, which is incidentally cnt 
ical of the method that is apphed by the first 
‘There is general agreement among Muslim scholars that Islam 
Ml ood equality in the essential dignity of human beings, but there 
nent about whether Islam guarantees equality before the 
fa Co MRERS Mocsoraln fo thr Gtearved se complete equality 
before the law is not the norm in the Sharfah, Despire the variable 
meanings of equality in different penods of history and in different 
cultural settings, if one takes equality before the law m the sense in 
which it now features in the constitutions of many Muslim countries, 
it evidently does not admit of any discrimination between citizens on 
account of religion, nor does it accept slavery, or the superiority of 
men over women. Mutawalli has thus recorded one of the owo 
‘opposing views outlined above that the Sharf at recognises these dis- 
tinctions. The legal status of dhimmis and non-Muslims is not equal 
to that of Muslim citizens, slavery 1s permitted, and women do not 
enjoy equal rights, This last point has been further elaborated by him 
in that the Sharf ah permits a Muslim male to marry a Jewish or 
Christian woman, but the marriage of a Mushm woman to a 
non-Muslim: man is not permitted.” 
Two Qur'inic dyat have been quoted by the advocates of this 
view, which are as follow: 


You are the best community evolved for mankind, enjoining what i right, 
forbidding what is wrong and you believe in God. If only the People 
of the Scripture had believed, it would have been better for them Some 
‘of them are believers but most of chem are tranygresiors (Al ‘Inirin, 3:1 10) 
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Fight those who believe neither in God nor the Last Day nor forbid that 
which God and His Messenger have forbidden, nor acknowledge the 
religion of truth [even if they are] of the People of the Book until they 
pay the tribute [ jizyah] and pay it in subjugation. (al-Tawbab, 9:29) 
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‘Two basic conclusions have been drawn from these passages. First, 
Muslims are superior to members of all other religious groups, as 
they are designated "the best community.’ Second, Chnstians and 
Jews who have not accepted Islam should be conquered, brought 
down and subjected to the payment of the wibute (jizyah). The 
advocates of this view have also made reference to another dyah, 
which addresses the Muslims as follows: 


‘O you who believe, ake not the Jews and the Chnstians for friends and 

protectors. They are but friends and protectors to each other, Me among. 

you who turns to them for friendship is Jone} of thens, (al-Ma"idah, 5:51) 
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‘Thin & basically the sum-toral of the evidence that is quoted in sup- 
port of Muslin/non-Muslim inequality. The evidence in the Sunnah 
4s, on the whole, supportive of general equality and contains little 
that can be quoted to support the opposite argument. 

The second view, which maintains that Islam is fisndamentally 
egalitarian, looks at the preponderance of evidence in the sources, 
and maintains that some of the instances of inequality between 
Muslims and non-Muslims, and also beeween men and women, are 
Justified, and do not therefore alter the basic position of general 
equality between them. 

Several passages in the Qur'in and numerous hadith have been 
quoted by the advocates of this view. Many prominent scholars of 


Fecent times, including Aba Zahrah, Mahmad Shaltit, Qaradawi 
and Mabmassinl have also responded and developed a fresh per- 
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spective on these issues often in contrast to the rulings of the lead- 
ing schools of figh. These are summarised in the following pages. 


‘The discussion begins with a review of the basic evidence on the 
ahl al-dhimma. 


V.I. A Review of the Source Evidence 


‘This section reviews the source evidence in support of equality for 
non-Muslim residents of territories under Muslim domination. 
‘These are known as dhimmis, or covenanted people, simply because 
the Muslim authorities have committed themselves to their protec- 
tion against hostility and abuse. The evidence in favour of equality 
in the Qur'an, the Sumah and the precedent of the Rughtly-Guided 
Caliphs thae features prominently in the works of Muslim jurists 
inchide three pamges in the Qur'a and three hadith, which ae s+ 
lows: 


‘Surely those who believe, and those who are Jews, and the Christians and 
the Sabians, whoever believes in God and the Last Day and does good, 
they have their reward with their Lord, and there is no fear for them, nor 
shall they grieve. (al-Bagarah, 2:42) 
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"This is clearly a far-reaching proclamation on equality chat draws a 
parallel between Muslims and followers of other revealed scriptures, 
the Jews, Christians and Sabians, in terms of reward for good deeds 
and faith in God, It is the conduct itself, in other words, that is the 
criterion of judgment and reward, regardless of which of the revealed 
religions is being followed. Virtue and moral rectitude are thus seen 
as the criteria for excellence on a wider level, that is, within or out- 
side of Islam specifically. The next Qur'inic dyah quoted below 


refers to social interaction and friendship between Muslims, Jews and 
Christians: 


This day [all] chings good and pure are made lnwfal to you. The food of 
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the People of the Book is lawful ro you and your food is lawful to them. 
And so are the chaste from among the believing women and the chaste 
‘women from among those who have been given the Scriptures before 
you, (abMa'idah, 5:5) 
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‘The text here permits beneficial exchange, hospitality and inter- 
marmuage between Muslims, Jews and Christians. The Qur'in, in 
other words, encourages good relations and friendship with people 
of other faiths. Of the enjoyments of life and worldly benefits, every- 
thing that is lawful for Muslims is also lawful for the followers of 
other faiths. There is an even more explicit reference to this in 
another Qur'inic dyah, which is as follows: 


God forbids you not to be good and just to those whe have not fought 
you over your religion, nor have they evicted you from your homeland, 
For God loves those who are just. (al-Mumtabinah, 60:8) 
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Provided there is no hostility and abuse between Muslims and 
their fellow non-Mushim citizens, they should be fair and good to 
‘one another, Equal treatment thus becomes a necessary component 
of being fair and good to the non-Muslims. For it is unlikely that one 
could be ‘good and just’ to others and at the same time apply a 
regime of discrimination against them. 

The following hadith are also quoted in support of the equality of 
the rights and obligations of non-Muslim citizens: 


They have the same nights as we do and the same obligations as we 
have. 


dle pple Lag 


Equality (Musauat) 83 


Beware that I myself shall be the opponent, on the Day of Judgment, of 
anyone who is unjust vo a covenanted person, or burdens him with 
something he cannot bear, or takes something frou him, or makes hint 
suffer 4 loss without his vad consent 
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‘Whoever annoys a dimond, 1 shall be a litigant against him on the Day of 
Jadgmens. 
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According to another report, the Prophet & said: “I am the bear- 
er of a trust to impose just retaliation in favour of the dhimmis’, With 
these words, as reported by ‘Abd al-Rabmin al-Baylamint, the 
Prophet & ordered the execution of a Muslim who had murdered a 
dhimmi. There are additional hadith that reiterate the same theme, 
wherein the Prophet && has recommended fair dealing with and 
kindness to non-Mashms. 

The Caliph ‘Umar ibn al-Khareib is also reported to have 
advised his successors to fulfil their covenant and be good to the 
dhimmis, to defend them against aggression and not to cause them 
hardship, The Caliph ‘Ali is similarly quoted to have said concern- 
ing the dhimmis that ‘they only entered the covenant so that their 
lives and properties would be [protected] like our lives and prop- 
erties.” 


VIL The Figh Discourse on Dhimmis 


This discussion briefly reviews the juristic views of the madhakib on 
issues such as just retaliation (qi) in eases of homicide when the vic~ 
tim is a non-Muslim, and the testimony of non-Muslims before the 
Shariah Court. Other questions to be discussed are whether 
non-Muslini citizens enjoy equal rights to participation in government 
offices, and also whether they enjoy equality in economic and finan- 
cial matters. The figh discourse on non-Muslim citizens also extends to 
their personal matters such as marriage, divorce and inheritance 
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In the areas of crime and punishment, including just retaliation 
(gisis), blood money (diyyah) in unintentional homicide, or diyyah 
for personal injunes, the most preferred (arjah) position is that the 
Sharv ah docs not differentiate between Muslim and non-Muslim 
citizens of the Islamic state. Thus it is held that the Qur'anic text 
on just retaliation, which explicitly proclaims ‘life for life’ (al-nafsa 
bi'I-nafi) as its basic formula (al-Ma'idah, 5:45), applies equally to 
all. ‘This position is endorsed in another dyah declaring that ‘retali- 
ation has been prescribed for you in all cases of murder’ 
(al-Bagarah, 2:178). 
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The reference is again to the crime itself, without any consideration 
of the religious following of its perpetrator. This is endorsed further 
ina hadith which simply declares that fall] intentional crime calls for 
retaliation—al-‘amdu qawad'. These are all general (‘mm rulings 
and worded 0 as to apply equally to all the eases to which they 
could apply. A Muslim who deliberately kills a non-Muslim and 
vice versa will generally be liable to just retaliation. This is the 
Hanafi position, which also finds support in the practical Sunnah of 
the Prophet &. Quoted also in support of this position is the prece- 
dent of the Caliphs ‘All ibn Abs Talib and ‘Umar ibn “Abd al-'Aziz, 
who are reported to have approved of retaliation in cases involving 
the murder of dhimmis by Muslims.” It is thus reported that when 
the Prophet approved of retaliation against a Muslim for killing a 
dhimmi, he said, “Lam committed, more than anyone else, to falfill- 
ing my covenant.’7! 
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‘The Caliph ‘Ali also made the statement that "we give them what 
they give us, for their blood is ike our blood and their diyyah [blood 
money] is like our diyyah’ 72 

The majority of jurists in the leading schools have, however, held 
that a Musliny may not be killed for killing a dhimmi, and have 
referred in support of this view to a hadith where it is stated that 2) 
Muslim is not killed for killing an unbeliever’7? 
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Reference is also made in this connection, to another hadith that is 
inconclusive but is still quoted, which reads that ‘the blood of one 
Muslim is equal to that of another’ 


wp eles WSS OL 


implying therefore thar the blood of a non-Muslim is not of the same 
value. The proponents of this view have also quoted, inconclusively 
once again, the Qur’inic dyah that ‘the companions of Fire are not 
equal of the companions of Paradise" (al-Hashr, 59-20) 
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ceili drawn the conclusion therefore that the two are not 
ual. 

‘The third view on the subject, which is held by Inaim Malik and 
the Shiah Imamiyyah, has ic chat a Muslim is retaliated for killing a 
dhinw if the killing is with the purpose of aking his property and in 
cases where the killer is 2 habitual criminal. ‘This view also refers to 
cases that were accordingly disposed in this way during the time of 
the Caliphs ‘Umar and ‘Uthmn, but many have disputed the accu- 
racy and details of the reports concerning them.” 

Of the three views discussed above, the Hanafi ruling tends to 
have greater harmony with Quranic provisions on justice, and 
specially the dyah that provides that ‘God does not forbid you from 
being good and just to those who have not waged war against you 
over your religion’ (al-Mumeabinah, 60:8) 
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To be just to the followers of other faiths must mean giving them 
equal rights and protection in all respects. This is also the essence of 
the covenant (dhimmah) that the Muslim state has offered them, and 
the Prophet clearly entitled them to equal rights. As for the hadith 
that ‘a Muslim is not killed for killing a kafir, Imam Aba Hanifah has 
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interpreted this by saying that *kafir’ here means 3 harbi, chat is, the 
Geico sos: A al Th ie seat nce Oe ores 
ahimmah.> 

‘The jurists have also differed on the diyyah (blood money) of a 
dhimmt in unintentional homicide (qutlal-Khaya’), which is payable to 
the next of kin of the deceased. There are three views on this, one 
of which is that the diyyah of a dkimmi is half that of a Muslim. This 
is the view of Imam Malik and the Caliph “Umar ibn ‘Abd al='Aziz. 
‘This view is apparently based on a hadith on the authority of one 
‘Amr iba Shu ayb, who reported trom his father, and from his 
father's father, thar the Prophet & said, “The diyyah of an unbeliev- 
er is half thar of the Muslim.””° 
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‘The second view quantifies the diyyah of a dhimmi at one third that 
of 4 Muslim. This view, held by Imam Shafi‘, 1s attributed to the 
Cahphs ‘Umar and ‘Uthmin and a number of ‘lama’ among the fol- 
lowers (tdbv iin). The third view has it that the diyyak of a Muslim 
and non-Muslim is the same, and this is held by Imam Aba Hanifah 
and Sufyin al-Thawel, and is also attributed to the Caliphs ‘Umar, 
"Uthman and a number of scholars among the han. Ibn Rushd, 
who has recorded these views, considers the Hanafi position to be 
preferable, and he cites the following Qus’inic dyah in support: "If 
the deceased is from people with whom you have a covenant, then 
compensation [diyyah] is to be paid to his family and a believing slave 
is to be freed.” (al-Nisi’, 4:92) 
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This ruling apes equally to Muslims and to those who are in a 
treaty of alliance with them. Aba Hanifah has also referred to a hadith 
in its support, related on the authority of al-Zuhri, in which the 
Prophet said that ‘the diyyah of a Jew, a Christian and every dhimnt 
is like the diyywh of a Muslim.” 


pb e foe co3 IS yl pail y sa spells 


Equality (Musdwar) 87 


This is also said to have been the practice of the four Rightly-Guided 
Caliph ons the first Umayyad Caliph Mu'dwiyah, who began to 
pay half to the public treasury (bayt al-mal) and the other half to the 
relatives of the deceased. Then the Caliph ‘Umar ibn ‘Abd al~' Aziz 
passed judgment in favour of the reduced diyyak, but he stopped 
payment to the public treasury and only made one-half of the diyyah 
of a non-Muslim payable to the heirs of the deceased,” Thus it can 
be seen that the quantitative change in the diyyah of non-Muslims 
represents a later development that does not find clear support in the 
sources. 


Commenting on the different views of the madhahib on this 
issue, the late Shaykh of al-Azhar, Mabméd Shaleit, has drawn 
attention to the basic principle of the Shariah that endorses the 
equality of all people in respect of the right to life. No one's blood 
is more precious than anyone else’s, and the law does not recognise 
any distinction between people in this regard. Shaleat adds that dif 
ferences of opinion among jurists are known to exist on the subject 
of diyyah and retaliation’ (qisij), not only with reference to 
non-Muslims but also with regard to certain other categories of 
individuals, such as father and son, master and slave, and even men 
and women, Bur these are, as he put it, ‘matters of personal under- 
standing concerning only the fugaha’ who have expressed the views 
in question and not necessarily a statement of the general principles 
of the Sharfah’.”® Shaltat further comments that the fugahd’ may 
have deduced these exceptional rules by bearing in mind the pre~ 
vailing circumstances of their times. They are often in agreement 
on basic principles but tend to vary in other respects: with refer- 
‘ence to the same subjects, that is, blood-money and retaliation, 
may be noted that the fugaha’ are all in agreement on the criminal 
responsibility of the perpetrator in crimes of violence, regardless of 
the religion of the victim, bu they differ in their approach to the 
determination of punishment. 

*‘Awdah has looked into some of these scholastic differences 
and reached the conclusion that the Hanafi position, which 
subscribes to equality among individuals regardless of their religion, 
is more acceptable to and bears more harmony with the applied 
law of the present-day in Moslim countries, and 1s therefore gener- 
ally considered to be preferable.” Mawdadi has in turn drawn atten- 
tion to the point that the Shari ah does not differentiate, in regard to 
the application of penalties, especially the prescribed (dudiid) penal~ 
ties, between Muslims and non-Muslims, and these penalues are 


88 FREEDOM, EQUALITY AND JUSTICE IN ISLAM 


applied equally to all. Whether one talks of the punishment for adul- 
tery, or theft, of slanderous accusation, etc., no distinction is made 
on the grounds of the religious affiliation of the perpetrator. This 
should also be the case in regard to retaliation and diyyah.™® 

As for the question of equality before courts of justice, the evi- 
dence in the Swinah and the early precedent of the Rightly-Guided 
Cahphs 1s supportive of the equabty of non-Muslims, and there is no 
disagreement on this. The Prophet & has emphasised in more than 
one hadith the equal rights of btigants to a fair hearing and tral. Thus 
according to one hadith, the Prophet & said to ‘Alt ibn AbE Talib, 
on the latter's departure as judge to the Yemen, "When the litigants 
appear befote you, do not decide for one until you hear the other. It 
is more likely that by doing x0, the reasons for a judgment will 
become clear to you."*! 
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In a widely known incident involving the two leading 
Companions, ‘Umar ibn al-Khagrab and ‘Ali ibn Abr Talib, it as 
reported that the latter had a dispute with a Jew whom he took to. 
court where ‘Umar ibn al-Khaqiab was presiding. ‘Umar addressed 
the Jew by his name but called "Ali, out of respect, by his appella~ 
tion Abd al-Hasan. This invoked “All's displeasure, and when 
Umar asked “Ali whether he was unhappy because he had to 
attend the court with a Jew, ‘Ali replied that on the contrary he was 
unhappy because 'Unuar had not accorded equal treatment since 
there was a discrepancy in the tone of the address and the choice 
of the litigants’ titles used. ‘Umar is reported to have accepted the 
explanation and was appreciative of it. This incident was the 
beginning of a series of reform measures that the Caliph “Umar 
took regarding court procedure. The Caliph later issued a letter to 
his judges in which he laid special emphasis on the equal treatment 
of litigants before the court. This renowned letter of ‘Umar con= 
tained the following exhortation: 


Treat the people equally in your presence, ins your judgment, and in the 
‘way you speak to them, 90 that the strong does not entertain the thought 
of your being partial, and nor does the weak despair in your sense of 
commitment to justice” 
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The Shariah protects the property of non-Muslin: citizens and 
defends them against unfair treatment and discrimination. It is 
reported in this connection that during the time of the Caliph 
“Umar, a poor non-Muslim woman refused to sell her house to the 
local governor who had taken it in order to enlarge a mosque. She 
complained to the Cahph, who then ordered the house to be 
returned to her, and he also reprimanded the governor for putting 
her under pressure. 

In the area of adjudication and the testimony of witnesses, the 
Shar? ah court jurisdiction in civil litigation does not extend to dis- 
putes in which both parties are non-Muslim, unless the parties them- 
selves make a request for it. But when one of the disputing, parties is 
a Muslim, the case falls under the Sharf' ah court jurisdiction, This is, 
however, not the position in criminal prosecution, as in principle 
criminal law applies equally to all the parties involved. The only 
exception here is with regard to offences of a religious type, such as 
wine-deinking and apostasy, which only apply to Muslims and pre~ 
clude non-Muslinn citizens altogether. 

Muslin jurists have recorded certain restrictions in regard to the 
admussibility of non-Muslims as witnesses in a court of Sharf ah, As 
a general rule, non-Muslim citizens are admissible as witnesses with- 
out restriction in the cases of other non-Muslims. Their testimony 
is also generally admissible in disputes concerning acty and transac 
tions in which they usually participate and interact freely with their 
partners and chents, Muslin or non-Muslim, In certain other dis 
putes, such as those concerning marriage and divorce, religious 
offences and matters of Muslim worship, the testimony of 
non-Muslims is not admissible in disputes involving Muslims.” The 
ruling here is based on the analysis that a difference of religion is 
grounds for doubt, According to a general rule of the law of evi- 
dence conceming the enforcement of penalties, the charge must be 
proved beyond doubt, and this is why the testimony of 
non-Muslims is precluded. 

‘The rules of inheritance are generally based on equality, although 
not necessarily on amicabilicy or friendship. A difference of religion 
isa bar to inheritance, which means that neither side is entitled to 
inherit from relatives if they belong to different religions. Thus a 
non-Muslim does not inherit from a Muslim relative, or vice 
versa.*” It is permissible, however, according to the Hanafis at least, 
to make a bequest in favour of a non-Muslim, a ruling that can to 
some extent be used to remedy the difficult situation of disinheri- 
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tance between relatives who subscribe to. different religions. 
Non-Muslim citizens of the Islamic state are, however, free to prac 
tice their own laws and customs in the areas of marriage, divorce, 
inheritance, bequests, religious rituals and customary matters, This 
also includes non-Muslim. practices that may conflict with the 
‘Shartah such as in the case of wine-drinking or the consumption of 
pork. Non-Mushims are free to follow their own rules on these mat- 
ters provided they do not promote them among Muslims. 
Non-Muslim citizens also enjoy total equality in areas of trade and 
transactions, as well as ownership of property, and are free to take 
part in other economic and industrial activities, or interact as part- 
ners and associates with their fellow Muslims without restriction, 
They may reside in any locality they wish and conduct their cus- 
tomary, religious and cultural affairs as they wish. 

Muslim jurists are generally in agreement that Muslims may accept 
and extend hospitality to non-Muslims, and nurture good neigh- 
bourly relations with them, As noted previously, the Qur'an clearly 
Permits Muslims to cat food prepared by non-Muslims, including 
‘meat that is slaughtered by Jews and Christians, and in this way con- 
tribute to an atmosphere of friendship and amicable social relations 
with them." 

With regard to employment to government offices, there is 
historical precedent to show that non-Muslim citizens were 
employed in government posts during the time of the Rightly- 
Guided Caliphs, and in later periods to ministerial positions, 
as army commanders and chiefs of religious schools.” Al-Mawardi 
translated that precedent into a specific formula that the dhimmis 
may be appointed to a ministerial portfolio (ic. wuztr al-tanftdh) 
bbut not to the post of prime minister (waztr al-tafwid), and they are 
not included in the all al-hall wa'l- aqd, or those who loosen and 
bind, that is, the electoral college of elders who nominate the 
Prospective Imam. This is because, according to Mawardi, the 
Prime minister enjoys wide political powers over governors, the 
army and the treasury.” Historical evidence shows that non- 
Muslims were employed in large numbers and in high government 
positions under the Umayyads and the Abbasids, and they are 
known to have become particularly influential due to their eco- 
nomic power and wealth.” Juristic manuals further specify that the 
dhimmis may be appointed as judges, but only when their jurisdic- 
tion is confined to their own community. This rule is an extension 
of the same restrictions imposed on the admissibility of 
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non-Muslims as witnesses in the Sharf ah courts.”? There is general 
consensus, however, that a non-Muslim may not become the head 
of state of a Muslim land. 

‘Yet there is some support for the view that a non-Muslim may 
adjudicate disputes among Muslims. Since the testimony of a 
non-Muslim concerning a ame is admisible in civil/non- 
religious matters, and since eligibility for judgeship is analogous, 
according to the Hanafis, to eligibility as a ena 
non-Muslims may be appointed as judges regardless of the religious 
affiliation of litigants. This analysis seems to have persuaded the com- 
mittee of Turkish ‘wlamd’ who drafted che Mejelle, as there is no ref- 
‘erence to the religious afBliation of the judge im its relevant articles 
on this subject. Article 1794, which spells out the qualifications of 
the judge, mainly specifies erudition in the Shanah and the applied 
law of the land, but docs not stipulate that the judge must be a 
Muslim, This is also the case in the provision of the Mejelle (art, 
1705) pertaining to testimony. Witnesses must accordingly be 
upright individuals of good record and reputation, but there 1s no 
stipulation that they must also be Mushms.”? 

With regard to taxation, non-Muslim citizens are lable to 
pay a poll-tax (jizyah), which is at about the same rate as that 
of zakdh, but since zukah is a religious duty in Islam, and one 
of the five pillars of the faith, non-Muslims are not required to pay 
it. Jizyah is not a substiqute for 2akdh either; it ts a contribution to 
the costs of protection and security that the state incurs. 
Non-Muslim citizens are, on the other hand, exempted from mil- 
itary service as this too is a religious duty that tends to partake of 
jihad, Bue if non-Muslim citizens themselves wish to serve in the 
anny, they may do so, in which case they will be exempted from 
the payment of jizyah. In the event where an Islamic state fails to 
defend its non-Muslim citizens against aggression, it must return 
the jizyah taken from them.” Only those who are capable of pay- 
ing are required to pay the jizyah, and this has meant that the sick 
and disabled, the elderly, children, women and monks are not 
required to pay.?> 

There is evidence, on the other hand, to suggest that the dhimmis 
are entitled to equal support from the funds of the bayt al-mal which 
may include revenues from 2akah. The precedent of the Caliph 
“Umar, who entitled the Jews to assistance from bay! al-mil, is often 
quoted as supportive evidence for this practice. ‘Umar himself justi- 
fied his position by reference to the Qur'anic dyah which specifies 
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the recipient of zaleih as the ‘poor and the needy’ (al-Tawbah, 9:60) 
without any reference co their religious affiliation.” pes 

It may be said in conclusion that due to drastic changes in cir- 
cumstances, and the fact that Gxation and military service laws are 
today applied equally to all citizens, there remains no basis for the 
imposition of jizyah as a separate tax on non-Muslim citizens. To 
fake a technical approach to the imposition of jizyah in disregard of 
the prevailing circumstances may well amount to injustice, which the 
Qur'an has clearly proscribed. 

And lastly, it is interesting to note al-Qaradiwt's observation 
that there is basically no objection to the elimination of the 
zakih.jizyah duality and making the zakih equally applicable to 
both Mushin and non-Muslim citizens alike. The latter will pay it, 
not as a religious duty but as a special welfare tax that applied 
equally to all, provided that those in authority, that is, the ‘ila 
al-amr, deemed this appropriate. For the Mushms, zakih will, of 
course, remain a religious duty, But a uniform application of zakuh 
in this way will have the advantage, in addition to meeting the 
objectives of equality, of easier administration of tax,” 


VI. A Survey of Modem Opinion 


In addition to the views of Mabmod Shaltot and  Yosuf 
al-Quradiwi that were previously cited on retaliation and jizyah 
respectively, many prominent Muslim scholars and ‘ulama” have in 
Fecent decades supported the egalitarian interpretation of the 
Shart ah sn regard to the treatment of non-Muslim citizens. These 
views merit attention as they are refreshingly different and partake 
of sound ijuhad, often attempted with the purpose of bridging the 
map between the changed conditions of society and the base tenets 
of the Sharral on the wssues concemed. These views may be sum- 
marised as follows. 

Ina reference to the Qur’Snic ayah; ‘O mankind! Surely We have 
created you from a male and a female, and made you wibes and 
nations that you may know each other. Surely the noblest of you in 
the eyes of God is the most pious among you' (al-Hujurit, 49:13), 
‘Aba Zahrah has highlighted the eyalitarian spirit of this Qur'ame 
declaration and observed that this verse has laid down the foundation 
of the equality of all citizens before the law without discrimination 
on the basis of wealth colour, race of religion. The only criterion of 
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superiority that Islam accepts is moral excellence (laguil) and right- 
cous eonduct.*> 

Referring to the same yah (ic. 49:13) Mahmiid Shaltae has 
observed that ‘Islam has declared mankind a single unity and a 
requirement of that unity is the equality of all human beings in 
Fespect of their rights and obligations, which is also the only way for 
the establishment of justice. Justice, being the overriding objective of 
Islam, cannot be achieved without equality.” 

Further stressing the normative value of justice and the promi- 
nence it has been given in the Qur'an (there are about twenty-eight 
ayat in the Qur'an on justice—'ad/ and gist),!" Rashid al-Ghannushi 
‘observed that ‘Islam did not command justice only for Muslims but 
for mankind generally, and this is perfectly clear im the Qur’in, 
where justice is an obligation that must be observed even when one 
is dealing with one’s enemy."!”" 

Mabsiassant has similarly observed that ‘the brotherhood of man 
is one of the fundamental postulates of Islam, which contemplates 
the whole of mankind as a single great nation—ummal kabirah 
wahidah’."°? In support of this statement Mahmassini elaborates that 
Islam subscribes to monotheism (rawhid) and through it to the real 
isation of the unity of the human race. Muhammad's & mission was 
for humanity as a whole, which is borne out by numerous affirma- 
tions in the Qur'an, such as ‘we did not send you save as a bringer 
of good tidings and a warner to mankind (Sabi, 34:28; two other 
ayat cited are al-Shara, 42:15 and Sabi, 34:26). Moreover, on the 
subjece of unity and equality, Fazlur Rahman has drawn attention to 
the tone of Qur'an language, in particular, the “short, forceful and 
indeed explosive’ sOras of the Qur'an which in the standard arrange- 
ment of the Qur'in appear at the very end. The reader finds that 
only two themes are insistently preached. One is the unity of God, 
and the other an essential egalitarianism. Fazlur Rahman then iden- 
tifies a positive link between the moral-spinitual ideal of tawhtd and 
the idea of an egalitarian society in the Qur'an: “Phe Qur'an seems 
to say that if there is one God, then essentially there must be one 
humanity."!"* 

‘Commenting on the dyah in stra al-Hujarit (49:13), Mabmaysini 
wrote further thac Islam abolished the mrbalism and social discnmi- 
nations based on lineage and nobility of descent that were so 
common in pre-Islamic Arabia. Islam invited people to unite on the 
basis of tawhid. The Prophet & endorsed this unitarian message, and 
called for the social transformation of Arab society when he said 
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unequivocally in a hadith! 


He is not one of us who promotes tnbal kinship Fayahiyyah], who fights 
for ‘asabiyyah, and who dies for ‘asabiyyah."® 
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Al-Qaradawi has distinguished two types of fraternity in Islam, 
namely the fraternity of man (al-ikha’ al-insanf) and religious frater- 
nity (al-ikhd’ al-dint), both of which are recognised in the Qur'an. 
‘The believers are brethren’ (al-Hujurit, 49:10) is a clear and 
unequivocal affirmation of the religious fraternity of Muslims, Al- 
Qaradiwi then adds that this level of fratemity is not in conflict with 
the wider fraternity of man, and the two should in fact be seen as 
complementary, and not contradictory, to one another. 

Al-Qaradawi has based his analysis on his understanding of the 
Qur'Snic text (al-Nisi’, 4:1) that has already been discussed. Both 
levels of fraternity, al-Qaradiwi adds, find support in the Qur'an. 
Hence the two are complementary and co-extensive.! 

‘Abd al-Qidir “Awdah has observed that Islam advocates ‘equali- 
ty absolutely, without any restrictions or exceptions, for the whole 
‘of mankind, and without recognition whatsoever of any distinction 
‘of superiority of one man over another, or of one group over anoth- 
er, of of one mace over another, and that includes equality between 
men and women, the ruler and ruled’.""” ‘Awdab has referred to sup= 
portive evidence in the sources for his conclusion, including the fal- 
lowing ewo hadith: 


People are as equal as the teeth of a comb, 
edad EAS dl ge ntl 
God Most High hat relened you from the burdens of the Days of 


Ignorance and the pride that was taken over ancestry, You are all the 
descendants of Adam and Adar was created from clay! 
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thannushi has further observed that Islam's basic commitment 
to equality is not at all in doubt either generally or in respect of the 
rights and obligations of non-Muslims. There are, however, differ- 
ences of detail among jurists concerning the status of non-Muslims, 
which have largely been due to differences of religious behef, and it 
is not unreasonable that some of these should be accepted. To 
attempt to establish total equality among people who subscribe to 
different values, al~Ghannushi adds, might amount to injustice. To 
impose on non-Muslims, in other words, something that is disagree- 
able to their religion is likely to go against the essence of equality and 
justice. 2° 

Murtaza Mutabhari_ has characterised the Qur'inic vision 
‘of equality as one of positive, rather than negative, equality. 
Whereas negative equality takes ‘no account of natural distinctions 
among individuals’ and denies their acquired distinctions. in 
order to establish equality, positive equality means the ‘creation of 
equal opportunities for all |...) and denial of imaginary and unjust 
distinctions’. Furthermore, the Qur'in envisages a ‘natural soci~ 
ety’ as opposed to a discriminatory society. Mutahhani elaborates 
that a natural society is one in which every possible means 
by which one person lives by exploiting another is condemned, 
Islam envisages a society in which the basic framework of the rela~ 
tionship among individuals is ‘one of mutual taming’. What this 
means is that all strive freely according to their abilities and ‘all are 
tamed by one another’ in accordance with their abilities, This 
analysis 1s based on Mutahhan’s understanding of the following 
Qur'anic text: 


Ie is We who portion out among them their livelihood in the life of this 
world, and We raise some of them above others in degrees, so that they 
might obtain labour from one another for benefit from the fruit of each 
other's labour) (al-Zokheuf, 43-32). 
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The Qur'in has thus envisaged employment and ‘mutual 
benefit’ (sukkryyak) in socio-economic relations. This ix based 
on cognisance of natural differences among individuals; whoever 
has the greater ability will attract a greater number of forces to him- 
self. For instance, an individual who has the greater ability in sei~ 
ence will attract a greater number of prospective students in science 
to himself and tame them to a greater extent, and one who is mare 
capable in arts will do likewise. Yet the discrepancy in merits is not 
one-sided; that is, people do not fall into one of the two classes of 
naturally superior and naturally inferior. For according to the text 
before us, all enjoy some superionty and all tame each other in cer 
tain ways. This is the purport of the portion of the text that reads 
‘so they might obtain labour from each other’, and not that one 
class will obtain labour or service exclusively from another. This 
notion of “mutual taming’ is understood from the Arabic word 
“sukriyyah’, which connotes mutual power and influence in a way 
that overrules the unilateral domination of one group of people 
over another.'!? 

‘Tawflq al-Shiwi has reached the conclusion that the different rul- 
ings of the madhihib on some of the basic rights and liberties of 
non-Muslim citizens are on the whole the outcome of circumstan- 
tual (jtihad (ijtihadat zarfiyyah), reflective, on the whole, of the state of 
hostility and war that prevailed between Muslim and non-Muslim 
powers at the time. Bearing in mind the changes that have taken 
place since, and the fact that the prevailing pattem is now one of 
treaty. relations. that require reciprocal treatment (almu'dmalah 
bi'-mith!), this should be acknowledged and adopted ay a guideline 
in regulating relations among nations at the present time. Hence it 
becomes necessary to abandon all that is disagreeable to the general 
regime of equality between Mushm and non-Muslim citizens, 
whether it is the jizyuh, military service or employment to govern 
ment positions, except for the office of the head of state, which 
should be reserved for Muslims. Al-Shiwi is also supportive of al- 
Qaradiwi’s conclusion, discussed above, that there is basically no. 
objection to the idea that non-Muslim citizens could pay the zakih 
alongside Muskims,!" 

Ie nny be said in conclusion that the evidence in the Qur'an and 
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the Sunnah is supportive of equality and justice for all, including 
women and non-Muslims. Ir would indeed be disagreeable to the 
essence of equality to read forced meanings into the language of the 
text in support of inequality and discrimination. Equality, like free- 
dom and justice, is basically indivisible, hence any interpretation that 
departs from its essence is bound to be questionable and weak. Some 
of the divergent interpretations of jurists of different ages, which 

a different status to women and to non-Muslims, should 
thus be seen as circumstantial developments that may have been 
prompted by the pressure of prevailing conditions. The prevailing 
conditions at the end of the twentieth century are now strongly sup- 
portive of universal equality that is in harmony with the spint of fra~ 
ternity and promotes cooperation between the vanious strata of soci~ 
ety, Many ‘wlan’ and scholars of the ewenieth century have advo- 
cated a fresh and uncompromising approach to the understanding of 
the Qur'in and Sunnah on equality, and the inherent strength of this 
message is beyond question. 
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CHAPTER THREE 


Justice (“Adl) 


1, Meaning and Definition 


Literally ‘ad! means placing something in its rightful place: it also 
means according equal treatment to others or reaching a state of equi~ 
librium in transactions with them (al-taswiyh fil-mut dmalal). “Adl 
(also ‘adalah) thus signifies moral rectitude and fairness since it means 
that things should be where they belong. Justice is closely related to 
equality in thae it aims for a state of equilibrium in the distnbution of 
rights and duties, and advantages and burdens in the community. 
Justice and equality are, however, not identical in the sense that, 
under certain circumstances, justice may only be achieved through 
inequality or an unequal distribution of wealth," Justice is, in many 
ways, a universal concept in that its basic meaning does not seems to 
vary a great deal between the major legal traditions of the world. 

Aristotle defined justice as avoiding too much or too litle in the 
distribution of things, and readjusting and compensating where the 
balance has been disturbed. The two aspects of justice, namely cor~ 
rective justice and distributive justice in this definition, both con- 
ceive of justice as a social concept as it subsumes social relations, and 
will have little meaning if it were applied to an individual in total 
isolation from society. Yet in both Islamic and Wester thought, 
justice is also understood as a moral virtue and an attribute of per- 
sonality within or outside the social context. Ancient Greek thought 
conceived of justice as an aspect of the character of the individual 
Plato thus characterised justice as the right alignment of the indi- 
vidual soul, and Aristotle considered it one of the virtues needed to 
Jead an excellent life. 
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In his Republic, Plato advanced the view that justice consists of 
harmonious relations between the various parts of a social organ= 
ism. Every citizen must do his duty in his appointed place, and do 
that for which his nature is best adapted. Plato thus envisaged an 
ideal but class-oriented society in which people were naturally 
unequal, yet justice was a paramount virtue, administrated by the 
philosopher King. The state of the Republic was therefore an exec 
itive state, governed by the free intelligence of the best men rather 
than by the rule of law. Justice, too, was to be administrated under 
the rule of men rather than the rule of law. Aristotle's concept of 
justice was rooted in equality, moral virtue, and the just distribu- 
tion of wealth. Yet he too regarded the individual as having a fixed 
role of status in a well-defined social structure. The concept of 
individual virtue was related to the fulfilment of the particular 
social role and duty that was incumbent upon a person. Virtue and 
justice were, thus, closely associated with the social structure, The 
individual self was no self at all, and evaluative questions were 
largely questions of social faet.? 

Cicero's De Offiais, and natural aw theory, also discuss justice as 
a virtue grounded in the inner character of men according to the ‘law 
of nature’, a quality on the basis of which men are called good men. 
Cicero spoke of natural law as “night reason in agreement with nature 
from which there can be no dispensation either by the senate or the 
people’. To run counter to or try to restrict this nataral law is 
immoral. Justice is thus closely linked with an assumed "law of 
nature’ that is grounded in the physical and psychic constitution of 
man, Nature demands of man a certain amount of food and sleep and 
has endowed him with reason, love, liberty and ownership, traits that 
no adequate theory of justice can overlook. The classical theory of 
natural law thus assumes that ‘there are certain principles of human 
conduct, awaiting discovery by human reason, with which 
man-made law must conform if it is to be valid’.’ Chnstian thinkers 
of the medieval period who iniually found it difficult to embrace this 
theory were later persuaded to identify the law of nature with the 
law of God. The church thus became the exponent of natural law, 
and maintained that natural law was a product of the will of God and 
conformed to His prescripnons.* 

Justice is not synonymous with equality, nor with ‘just deserts’, 
not even with moral uprightness. Ieis rather 3 process, a complex and 
shifting balance between many factors, some of which are also rela- 
fave and changeable. Equality has meane different things to different 
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peoples and cultures. Ata time when technology was not sufficient- 
ly developed to provide educational facilities for all, it was not nec= 
essarily a capricious decision to restrict all forms of higher education 
to men on the grounds that the women were needed at home. 
Similarly, there is no universal agreement on what does and does not 
constitute unreasonable discnmination. 

John Rawls influential work, A Theory of Justice, marked a return 
to the social contract tradition of the seventeenth and eighteenth 
century philosophers. What principles would a group of free and 
rational persons choose to govem their basic social and political insti~ 
tutions if they were brought together in an imaginary “original poxi~ 
tion’ of equity and fairness for this purpose? The main agenda 1s t0 
agree on a set of principles to distribute fundamental rights and duties 
in a manner that can be described as just. A crucial feature of this 
original position is that its participants are ignorant of their personal 
characteristics, their social potion and their historical period. This 
‘veil of ignorance’ makes the decision impartial and unanimity on it 
posible. In these conditions, a person will choose the general prin 
ciple that all social values, including liberty, opportunity and income, 
should be equally distributed unless an unequal distribunon of these 
values is to everybody's advantage. Any social and economic 
inequality that is tolerated must benefit the least advantaged members 
of society. It is claimed thar the social contract theory has the advan- 
tage of conveying the idea that the principles of justice are those that 
would be chosen by rational persons, and that the theory of justice 15 
4 part of the theory of rational choice.* 

‘The classical connection between justice and individual virtue is 
very ditferent from the contemporary concer with justice. Modern 
theorists conceptualise justice as an issue for the individual and the 
state to determine the principles for a relationship between the indi- 
vidual and pobitical institutions, to determine rights among individ- 
uals; and also co determine the terms on which the products of social 
and economic cooperation will be distributed. 

'As a technical term, “social justice” (aladalah al-ijtimdiyyah) is 
often equated, in both its English and Arabic asige, with economic 
justice. Social justice subsumes economic justice, but the two are not 
identical, Both are concerned with the equitable distrrbuson of 
wealth in society which iniplies that economic justice is, however, 
an essential component of social justice. Economie justice is possible 
to achieve without social justice, but not vice versa, Social justice 
«will not, for instance, accept a situation in which political powers and 
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liberties are unjustly distributed, yet this would not be a problem for 
economic justice. Social justice is thus a broader concept as it refers 
to the structure and policies of a society, and to its political, legal, 
economie and social institutions.° 4 

Let us now tum to the Muslim point of view. Qada’, the Arabic 
word for adjudication, or judicial decision-making, literally means 
execution, that is, of the ruling, or hukm, of the Shariah. The liter- 
al meaning of yada’ is also reflected in its juridical application where 
quda’ ix defined as declaring the hukm of the Shari ak concerning a 
dispute in a manner that binds the disputing parties.’ What this 
means is that a judge does not make the law: his duty is to declare 
and apply it to the dispute brought before hin. ft alo means that a 
Judicial decree does not render permissible what is forbidden or vice 
versa. Since the judge declares the ruling of the Sharah, and not his 
own opinion, for the purpose of implementation in a particular case, 
the ruling so arrived at is deemed to be enforceable and binding wpan 
its declaration, The prompt enforcement of valid judicial decisions, 
which is a basic postulate of qada’ in Islam, is also founded on the 
analysis that judicial decisions are verified and pronounced by 
knowledgeable judges of upright character in order to resolve dis- 
putes among people, Judicial decisions should not therefore be 
delayed, as an unwarranted delay could be prejudicial, and may well 
undermine the substanice of justice, Justice, in order to be effective, 
must, in other words, be swift, and justice delayed can often: mean 
justice denied. 

The majority (jwmbir) of the Muslim scholars maintain the view 
that judicial decisions are declaratory in character, and rely only on 
evidence that is presented in court rather than on any hidden truth 
not supported by evidence. Judicial decisions, according to. this 
view, do not establish the truth; they merely seek to declare the 
truth as the evidence indicates, Imim Abd Hanifah has held, on the 
other hand, that judicial decrees are necessarily concerned with the 
truth, and they aifect not only the apparent (zahir) but also the inner 
(hatin) state of things especially in the sphere of contracts and diso- 
lutions (al-'ugiid ww'lfusikh). Thus if a man claims that a certain 
woman was married to him but she denies it, and then the man 
manages to bring two false witnesses and proves his claim, and a 
judge consequently declares them a married couple, she becomes 
lawful to him. Similarly, if a judge orders separation or declares the 
same couple divorced, the decree is enforceable, even if the man 
denies the divorce, provided that the judge does not know that the 
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witnesses were false and also that the matter fell within his proper 
jurisdiction.® 

Justice is a collective obligation (fard kifa’f) of the entire com- 
munity, which must be maintained at all times and never aban- 
doned, although in practice it may only be discharged by those 
who are best qualified to do so. The obligation is more specifically 
addressed to those who are of the highest integnty, knowledgeable 
about the Shari'ah and are capable of performing the task. The ini- 
tial rulings of the leading madhdhib had ic thar a qadi (judge) must 
be a mujtahid, who was capable of interpreting the law and formu- 
lating independent judgements. Only in situations of necessity 
where a mujtahid is difficult to find was an imitator (mugallid) 
allowed to be appointed as judge. Whoever fulfils the necessary 
qualifications, whether a man or a woman, may be appointed to 
judicial office. This last point has, however, evoked differential 
responses from the madhahib. The majority have held, as noted in 
the previous chapter, that women are not qualified to be judges, a 
ruling based on a rather vague analogy with the office of the Imam. 
Imam Abd Hantfah has held that women are qualified to hold judi- 
cial office in all disputes except in the prescribed offences (hudid), 
and in cases involving the implementation of just retaliation (qisas). 
Ibn Jarir al-Tabart has held on the other hand, and rightly so, that 
womten are qualified to be judges in all disputes, Al-Tabarl held 
that the most important qualification a person must poses to be a 
judge is erudition in the Sharah, and a difference of gender is not 
relevant to this. 

Al-Tabart considered the analogy between the judge and the 
Imam to be invalid as it was an analogy with a discrepancy (giyds ma" 
al-firig), This is because the Inim is in theory the leader m jihad, 
which is why only a man is qualified to beeome Imam. Bur since the 
judge does not have to lead the army in war, a woman is equally 
‘qualified for appointment to judicial office. 


HL, The Quranic Vision of Justice 


Justice is a supreme virtue and it is, in all is various manifestations, 
‘one of the overriding objectives of Islam to the extent that it stands 
next in order of prionty to belief in the Oneness of God (tawhid) and 
the truth of the Prophethood (risdlth) of Mubammad 2. One of the 
Jeading Companions, ‘Abd Allah iba Mas'ad, is reported to have 
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said: “To sit as a judge [in a dispute] between two people is of greater 
merit t mc than seventy years of worship.” ‘To render justice’, 
al-Sarakhsi wrote, ‘ranks as the most noble of acts of devotion next 
to belie im Gov i is he grezee ofall the cies cutruwed tothe 

ets [J and it is the Justification for the vicegerency 
ES {ehilifah| on the earth." The Propher a declared in a hadith 
that ‘there are seven categories of people whom God will shelter 
under His shadows on the Day when there will be no shadow except 
His. [One is] the just leader [imam ‘adil]."" 
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God spoke through His Messenger in a hadith qudsf in these terms: 
“O mny servants! [ have forbidden injustice for Myself and forbade it 
ako far you. So avoid being unjust to one another."!2 
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Elewhere the Qur'an declares that ‘God Commands justice [al-'adl] 
and fair dealing [al-ihsd)" (al-Nabl, 16:90) 
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and ‘O you who believe, be upright for God, [and] bearers of wit= 
ness with justice” (aleMa'idab, 5:8). 
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Its thus conchided that justice is an obligation in Islam and indul- 
gence in injustice is therefore harden.! 

The centrality of justice to the value structure of Islam is vividly 
portrayed in the following Qus’anic dyak: 


We sent Our Menengers with clear sigss and sent down with them the 
Book and the Meare in order to cwablih justice among the people 
(al-HMadidl, 57:25) 
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‘The phrase ‘Our Messengers’ confirms that justice has been the goal 
of all revealed the scriptures known to mankind. This text also indi- 
cates that justice must be administered in accordance with the 
revealed law and measured by its standards. Ibn Qayyim al-Jawziyyah 
grasped the essence of this Qur’inic declarauon when he observed 
that ‘justice is the supreme goal and objective of Islam. God has sent 
scriptures and messengers in order to establish justice among people 
|.) Any path that leads to justice is am integral part of the religion 
and can never be against it’.!* fbn Qayyim has thus confirmed that 
‘even if nothing can be found in the Sharfah to indicate the direction 
of justice, it should still be attempted, and the results of such an effort 
swill always be in harmony with Islan, The path to justice is for the 
most part shown and regulated by revealed law, but since yustice 1s 
an overriding objective, the quest towards it is not just confined to 
justice under the rule of law, but should be pursued at all levels, 
‘within or outside existing law. To quote Ibn Qayyim again: “The 
Lawgiver has not confined the ways and means of attaining justice, 
Or any of its signs and indications, to the exclusion of other evidence 
[ud He dechred justice as His overriding objective and also 
explained some of the means of attaining it, but then commanded 
that it should be the basis, generally ofall adjudication and govern- 
ment,” 

“This also implies that no specific approaches in the realms of either 
philosophy, social policy of law, are recommend to the exclusion of 
others. Ishun's approach to justice must remain therefore comprehen 
sive and all-emmbeacing, and any path that leads to justice is deemed to 
be in harmony with the Shariah. The dyah under discussion is also 
explicit on the poine that justice must be administered through correct 
guidelines and standards chat are set by divine revelation. The Qur'an 
clearly envisages justice being administered under the rule of law, 

‘Al-Qaradawi's understanding of the injunictions of the Qur'an 
and the Siwmah on justice also lead him to the conclusion that they 
do not lay down any specific framework for how they should be 
implemented. The precise manner of enforcing the commands and 
prohibitions of the Shari ah on justice 3s therefore open co inter 
pretation and ijtihdd, From its simple ofigins during the times of 
the Prophet & and the Rightly-Guided Caliphs, the judicial 
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branch of the Islamic state underwent development in subsequent 
periods, when new jurisdictions, such as that of the mazalim, were 
added and refined over time. God Most High has demanded justice 
but has not specified the route that leads to it, or the means by 
which it can be obtained, nor has He declared invalid any particu- 
lar means or methods that can lead to justice. All means, procedures 
and methods that facilitate, refine and advance the cause of justice, 
and do not violate the Shariah are therefore valid." 

This may also be said, al-Qaradawi adds, of hishah, that is, enjoin 
ing good and forbidding evil, which started in a simple form in the 
early days of Islam but acquired vanous features and ramifications 
‘over time, Some present-day government ministries and depart- 
‘ments, such as those of health, social affairs, municipalities, transport 
and police, are now discharging duties that were at one time or 
another entrusted to the mubtasib, These may all be said to be the 
proper manifestations af that principle.” 

‘The Que'anic standards of justice transcend considerations of race, 
religion, colour and erced as Muslims are enjoined to do justice 10 
their friends and foes alike, and to be just at all levels “even if it is 
against yourselves, your parents and your relatives, or whether it is 
against the rich or the poor’ (al-Niss', 4:135). 
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According to another Quranic address, ‘Let not the hatred of a 


people swerve you away from justice, Be just, for this is closest to 
righteousness." (al-Ma'idah, 5:8) 
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With regard to relations with non-Muslims, the Qur'an farther 
provides: ‘God forbids you not from doing good and being just to 
those who have neither fought you over your faith nor evicted you 
from your homes’ (al-Mumtabinah, 60:8). 
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Qur'an commentators have concluded that these rulings apply to 
all nations and the followers of all faiths, indeed to the whole of 
mankind. Justice is a Qur'anic obligation, which is why the Prophet 
& was told: ‘If you judge, judge beeween them with justice’ 
(al-Ma’idah, 5:42) 
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and ‘We have revealed to you the Book with the truth, that you may 
judge between people by what God has taught you" (al-Nisi’, 4:105) 
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‘The imam is required to appoint judges, as the Qur'an enjoins; "O 
you who believe, be maintainers of justice’ (al-Nisa’, 4:135) 
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Furthermore, the Prophet && was asked to declare: ‘Say: I believe in 
the Book which God has sent down, and Lam commanded to judge 
justly between you" (al-Shard, 42: 15), 
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This dyah also indicates the Qur'an’ image of inelf: the Book chat 
God sent down is devoted mainly to laying down the principles of 
the faith and justice. Sayyid Qutb has drawn, ftom his reading of the 
Qur'an, the conclusion that justice is an inherent right of all human 
beings under the Shariah.'* The same conclusion is drawn by 
Muhammad Afzal Zullah, the Chief Justice of Pakistan as he then 
was, when he reflected on the value of justice in relation to the 
belief in the oneness of God (tawhid) and the prophethood (risdlal) 
of Muhammad &. In his view, given the high profile of “ad! in the 
Qu:'an, it comes in order of priority next only to tawhid, and there~ 
fore ‘justice isa fundamental right of everyone without any dis- 
crimination whatsoever’.” 

"The objectivity of Islamic justice is also affirmed by the fact tha 
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the basic blueprint and agenda for justice is enshrined in the divine 
text of the Qur’’n, Since no human agency has the authority to 
abrogate or change the Qur'an, the basic standards of justice in Islam 
stand above the relativity of time and place.” This timeless comin 
ment to justice is accentuated in a text when God Most High 
declares justice as the seal of His illustrious speech: “The word of thy 
Lord finds falfilment in teuth and justice; none can change His 
words’ (al-An‘am, 6115). 
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‘The Quranic conception of justice, according to Aba Zahrah, is 
that of absolute justice (al-'adilah al-murlagah), as itis allvembracing, 
Hon-partisan and universal. Aba Zahrah hastens to add, however, 
that the other legal systems of the world, all have their distinctive 
approaches to justice, but most of these are relative and bear the 
influence of such factors as the state of material progress, historical 
reality and philosophical outlook.” Abd Zahra has in this connec- 
tion recounted an incident in which someone asked the noble 
Prophet & if he could summarise Islam in a few words for him, The 
Prophet &, in response, recited this Qur'inic passage: "God com- 
mands justice, beneficence [ihsin] and giving {of your wealth] to kith 
and kin, and He forbids indecency, evil and lawlessness’ (al-Nabl, 
16:90)” 
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This passage refers to three virtues and three vices. The leading 
Virtues noted here are all social since they encourage justice, benefie 
cence and generosity to other. 

The juxtaposition of ihsan (being good to others) with ‘adl tends 
to open up the scope of justice to considerations of equity and fair- 
hess, Whereas justice is primarily regulated by law, the scope 
of ihsin is no restrained by conformity to formal rules23 Ihsan 
san consist of forgiveness and retuming good for evil, doing a 
good tum or being generous to those who may have neither 
claimed nor demanded justice. The reference to financial help 
in the text evidently accentuates the material dimensions of both 
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‘adi and ihsan, ‘To render justice is a trust (amanah) that God 
Almighty has conferred on man and, like all other trusts, its due ful- 
filment must be guided by a sense of responsibility beyond con- 
formity to specific rules, The Qur'an thus reads in an address to the 
believers, ‘God commands you to render crusts to whom that they 
are due, and when you judge between people, judge with justice’ 
(al-Nist’, 4: 58) 


ct pee ly Uebel gh Sul 15 9 of Ab aD oy 
wdaall, lpaSou of Att 


"The fact that the reference to amindt in this passage 1s immediately 
followed by a reference to justice implies that it is one of the most 
important of all amindt2* The occurrence of amandt in the plural also 
indicates that amdndt is a wider concept that includes among others 
government, giving testimony, taking care of orphans oF of wagf prop- 
erty, and so on.?* But, as indicated by the occasion of its revelation 
(sha’n alemuzil), the text under discussion was an address primarily to 
those in charge of the community affair, the wi al-amr, who ate the 
main audience of Quranic verses enjoining the ‘amanah of establishing, 
a just government. 

Justice in the Qur'an is intertwined with the parallel concept of 
khilafah, that is, the right to rule, or the vicegerency of man on earth. 
‘The relationship between these two is that justice 1s an esencal 
component of khilafah (Sad, 38:26). Since both justice and khifafah 
partake of amdnah, it follows that the Qur'Snic vision of justice 
Extends to politics. This may be noted as a point of difference 
between Islamic and Western conceptions of justice. Wester schol- 
arship has seen justice as consisting of two main varieties: retnbutive 
and. distributive justice. By contrast, Muslim jurists have related 
Qur'hnic justice to three major themes, which extend, i addition to 
the two familiar divisions, to selection and appointment of govern- 
ment officials, This must be in accordance with individual capabili- 
ties: the most qualified (al-aslah) candidate among those available has 
to be selected.”” This dimension of justice has been elaborated in a 
large number of hadith and also in the precedent of the Raghtly- 
Guided Caliphs. 

"The Qur'anic conception of justice also extends to personal 
virtue and the standards of moral excellence that the behever 1s 
 dvised to attain as an integral part of God-consciousness and taquil 
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“Be just, for it is closest to tagwid” (al-Ma'idah, 5:8). The Prophet 
& liimself instructed the believers to ‘fear God and be just to your 
children’.* The Qur’in also tells the believers that ‘when you 
speak, speak with justice, even if it is against someone close to you’. 
(al-An'3m, 62152) 
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Having established the objectivity of its conception of justice, the 
Qur'an also refers to its parucular instances and contexts. One such 
instance is the requirement of justice in the treatment af orphans, 
which is the subject of several dya in the Que’an: 


And approach not the property of the orphan except in the fairext way 
‘until he attains the age of fll strength, and give measurement and weigh 
with justice. (al-An'dm, 65152; see also al-Fajr, 89:17; aleDubs, 
aleMa'Qn, 107:2) 
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The reference to fair dealing in measurements and weights in the 
above text is ako the subject of several other passages in the 
Que’tn, where justice in market transactions is emphasised and it 
signifies the integrity of the person or persons involved in then, 
There is even a chapter in the Qur’in (Stira 83) bearing the title al- 
Mutafiifin (The Detractors in Giving Weights), where the text 
threatens with the wrath of God fraudulent dealers, ‘those who 
demand full measure for themselves but give less chan due measure 
when they give to others’ (al-Mutaffifin, 81:2-3; see also al-Isra', 
17:35; al-A raf, 7:85). 

References to justice also occur in the context of polygamy, 
where the Qur'an demands the equitable treatment of co-wiver, The 
verse of polygamy actually begins with a reference co orphaned girls 
who, it 1s feared, could be exposed to depravation and injustice: 
When they reach marriageable age they may be taken in marriage, 
even polygamously (.c. when there is an inequality in the numbers 
of men and women, as was the case after the battle of ‘Uhud, when 
this dyah was revealed), bur then the text instructs that ‘if you fear 
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that you cannot be just, then marry only one’ (al-Ni 
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In the event where a conthict breaks out between the different sec~ 
tions of the Muslim community, the Qur'in directs that efforts 
should be made towards reaching just settlement: 


1f two parties among the believers fall into contlict, try to make peace 
between them. But if one of them tranygremes beyond bounds against the 
other, then fight the transgressing, party until it complies with the com 
mands of God. When it so complies, then make peace between them 
with justice, For God loves those who are just, (al-Hujurat, 49:9) 


AO lg Nyeld tpleit cai pall ope Oleitlle Oy 
AN AN ee AE A Lh 6 AS dealin 
coe DN of Vpety Judy Lge tel eb op 

oGplanill 


Military conquest is therefore not to be used as a means of crush 
ing the vanquished party. All are entitled to justice, not just as a mat 
ter of conformity to rules, but also for the sake of gaining the pleas- 
ure of God. ‘This alo implies that devotion to a cause, country or 
people is not a valid ground for partisanship and compromise on jus- 
tice. The nationalist sentiment that is sometimes used to justify loy- 
alty at the expense of justice—such as when it is said “my country, 
right oF wrong’—will find hele support in the Quranic vision of jur- 
tice. Loyalty to one’s country and community is recommended, and 
s0 is self-exertion and sacrifice for a good cause, but not if these mean 
compromising on impartial justice 


IIL. ‘The Islamic Judiciary 


In Islamic legal theory the judge represents the authority of the 
Imam, and exercises power in the capacity of his wakil (representa~ 
tive). The contract of wakdlah (representation) is in principle open to 
the stipulation of the principal (muwakkil), that is the Imim, in such 
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ways as he deems to be in the best interests of the community. But 
even when the Imam appoints a judge, he does not forfeit his right 
to act as a judge himself. For the administration of justice is one of 
the basic obligations of an Imm. When the Imim acts as a judge, 
however, he is in theory subject to precisely the same rules’ as are 
applicable to the giidi in regard to stating the grounds of his decision, 
and the admissibility of witnesses. The majority of jurists have held 
that an his capacity as mmavakkil, the Imim bas the right to remove 
the gad! from office. The Shafi is and some Hanbalis have added that 
such a removal must be on grounds of public interest (maslahah), For 
the Iniim has appointed the judge in pursuit of public interest, and 
50 long as the judge discharges his duties with competence, the Imm 
4s not entitled to remove him.?” 

Scholars are divided in their response to the question of whether 
Islamic law vahdates an independent status for the judiciary. The 
precedent of the second Cahph ‘Umar and other Rightly-Guided 
Caliphs indicates, as Mabmasxini observed, that they upheld and 
respected the independence of judicial office ®’ There are reports, for 
example, that the Caliphs “Umar and “Al had occasion to appear 
before the qadi as parties to litigation, and both exhibited sensitivity 
and concer about being given preferential treatment in court, ‘This 
precedent sustains the conclusion, as one observer points out, that 
the judge can accept a suit against the head of state himself and try 
him in an open court; and “this feature of the Islamic judiciary is an 
index of its independent status’! There are also reports, as Tamawi 
has noted, that under the Umayyads (¢. 661 AH/750 AD), judges 
enjoyed considerable freedom and were unhindered in the exercise 
of independent ijtihdd.? Whereas the caliphal office had hitherto 
combined judicial functions. the founder of the Umayyad r 
Mu'awiyah, was the first to relinquish all his judicial functions to 
appointed judges." Another observer has qualified this conclusion by 
saying that during the era of Umayyads, ‘the judiciary was fully inde~ 
pendent from the executive [,., but this independence was confined 
to civil cases and private wrongs'.™ 

Mubammad Salim Madkor and ‘Abd al-Mun‘im Abmad have 
both observed that there is no specific mandate in the Shari'ah either 
for a separanion of powers or for a concentration of powers. There 
Was no pressing need fora mandate on this in earlier times, and the 
matter has consequently remained open. This explains the disagree- 
ment among modern jurists on whether or not Islan envisages a sep- 
aration of powers and assigns an independent starus for the judiciary. 
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Yet there is nothing in the Shariah against adopting a regime of the 
separation of powers if this is deemed to be more suitable for serving 
the ideals of justice under contemporary conditions.» ‘Abd 
al-Mun‘im Abmad has added to this analysis that in practice, a line 
of separation between the judiciary, the legislative and executive 
departments of the Islamic state can be distinguished from the time 
of the Abbasids, but the early jurists did not articulate the form or 
substance of this separation. The judiciary remained under the exec- 
utive, and the Caliph himself often exercised judicial powers. The 
second Caliph, ‘Umar ibn al-Khatib, was the first to delegate his 
Judicial functions to the judges he appointed.” 

‘The emergence and gradual crystallization of the four schools of 
law during the early Abbasid period, around the third century 
AH/tenth century AD, imposed new restrictions on the independ- 
ence of judges. The establishment of these schools implied that the 
law had already been expounded and elaborated to an advanced 
level, And yet the plurality of legal schools and diversity of their doc- 
trines had given rise to confusion and disparity in court decisions, 
which is why it became the policy of Islamic governments to adopt 
one or the other of these schools as their official madihab. Thus the 
judges in traq were bound ro follow the Hanafi school, whereas 
Egypt followed the Shifi't school, and the Maliki school found fol- 
lowers in the Maghreb, Consequently, restrictions were brought to 
bear on the exercise of independent ijtihdd. From then onward, 
judges were expected to follow the views of the established schools, 
‘There were also instances of executive interference in the judiciary, 
which were on the whole accountable for the fact that many a pious 
Imim like Abd Hanifah, his disciple Zufir, and Abmad ibn Hanbal, 
all refused to serve as judges under the Abbasids.” The new restric 
tions that confined the scope of ijtihdd to a particular school was 
clearly a departure from the precedent of the early Caliphs and an 
unwelcome imposition on the freedom of the judges. Al-Mawardi 
(d. 450 AH/c.1070 AD), himself a gidi, found this unacceptable 
when he expounded the doctrine, and wrote that the judge must 
exercise his own ijtihad, and in doing so he is not bound to adhere 
to the rulings of the school to which he subscribes: if he is a follow- 
cr of the Shafi'i school, he is not bound by the rulings of this school 
unless his own #jtihad leads him to it; should the ijtihdd he arrives at 
favour the opinion of Aba Hanifah, he should then act upon it 
accordingly. This concem for the independence of ijtihad led the 
Hanbali jurist, Ibn Qudamah, to the following conclusion: 
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Ics not permissible {ld putz] to appoint a gidF on condition that he adju- 
dicates according to a particular school. This is the ruling of the Shafi'L 
school and I know not of any disagreement on its vabdity. For God Most 
High has enacted righteousness 2s the criterion of justice, and nghteous- 
nes cannot be confined to one particular school. Hence if the gal is 
appointed with such a condition, the condition i null and void.” 


‘The Abbasid Caliph Haran al-Rashid was the first to establish a 
centralised judiciary and appoint the mujtahid Aba Yasuf (d. 798 AD) 
as chief justice (gid? al-qudat). Haran al-Rashid is also reported to 
have relinquished supervision of the judiciary to Aba Yosuf, and 
made no judicial appointments without his recommendation.” The 
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tionary powers.45 In neither of the two early periods (Umayyad and 
Abbasid) were judges immune from the mares of politicsand inter- 
ference in their affairs.“° 

A judge who is anxious about the adverse repercussions of his 
decision can hardly be effective in translating the ideals of legal the- 
ory into his quotidian decisions. Similarly, an effective mechanism 
for judicial review cannot be expected to function in an environ- 
ment where rulers and governors have powers not only in regard 
to the appointment and dismissal of judges but are at liberty also to 
exercise judicial powers themselves. Practical irregularity eventual- 
ly tainted the vision of justice in society, and its leaders, with the 
result that the theory itself was affected by the exigencies of prac- 
tice, Legal theory has consequently followed a course that falls short 
of giving full expression to the Qur'snic ideals of impartial justice. 
It is not surprising therefore to find that modern constitutional law 
in those present-day Islamic countries that proclaim the judiciary to 
be an independent organ of the state is in substantial harmony with 
the Que'an, 

A look at the Quranic text that envisages the possibility of dis- 
putes arising between the ruler and ruled will confirm the necessity 
of an independent judiciary in an Islamic polity. The text in question 
enjoins the believers to ‘obey God and obey the Messenger and those 
who are in charge of affairs among you. Should you dispute over a 
matter, then refer it to God and the Messenger (al-Nisi’, 4:59)". 
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This text is clear on the point that both the ruler and ruled are 
subject to the ordinances of the Shar ah. It is also implied in this text 
that people are entitled to disagree with their leaders. In the event of 
a disagreement, the final arbiter between them, as the text provides, 
js the law of God and the ruling of His Messenger. To facilitate prop- 
er implementation of this text there must be, as Asad and Khalidi 
have both observed, an independent judiciary with full powers to 
adjudicate between the citizen and state,” This may take, as Khalid! 
further observes, the form of the historical mazilim, with powers to 
adjudicate cases involving state officuls, or it may take a different 
form. In either case, ‘it is essential that the head of state should have 
no powers to dismiss or replace the leading judges of the land’ 
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Furthermore, Islamic constitutional theory is explicit that the com- 
munity may depose the head of state in the event of manifest aber- 
ration ot a loss of mental and physical capacity. The judiciary may 
thus be called upon to discharge the very sensitive task of impeach- 
ing the head of state and declaring him disqualified. This will be 
almost impossible unless the judiciary is fully independent and judges 
enjoy total security of office. 

A court of general jurisdiction, known as diwan al-mazalim, 
was established under the Abbasids and was vested with powers 
to receive and adjudicate complaints against government officials, 
It was also authorised to review the decisions of the Shari'ah 
courts upon appeal by aggrieved parties. It was a powerful tribunal 
that combined, in al-Miwardi's phrase, ‘the justice of the gadf 
with the power of the sovereign’. As a general court of jurisdic~ 
tion, its powers were not amenable to specialisation (takksis). Since 
the mazdlim looked into complaints against all departments of gov- 
ernment and adjudicated all disputes, its jurisdiction was not capa~ 
ble of dismemberment, except in one respect, that is, territorial. 
The basic purpose of the creation of this powerful tribunal was to 
ensure government under the rule of law, so that abuse of power 
by influential persons and state dignitaries did not take place and 
they could not escape the Jaw merely due to their capacity for 
resisting it, The mazalim had powers to adjudicate disputes between 
the citizen and state, and also acted as a high court of appeal. The 
very establishment of mazdlim was indicative of the need then felt 
that the judiciary must enjoy full powers and be able to act inde- 
pendently to ensure government under the rule of law.” 


IV. Appellate Review: Its Validity and Seope 


Contrary to the picture many commentators have drawn in 
which Islamic law does not recognise appellate review and 
jurisdiction, my own enquiry into this subject shows conclusively 
that it does. This is not a conclusion based merely on interpreta 
tonal grounds but is supported by a consistent line of juristic 
doctrine among the fugahd. The scope of this study does not per- 
mita detailed enquiry into the subject. However, I propose to give 
the gist of my.research here and refer the reader for further detail 


to the article on this I presented to an international conference in 
London in 1991.% 
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‘The Qur'an and the Sunnah admit, in principle, the possibility 
of errors in judicial decisions, even when they are made by 
the recipients of divine revelation. The Qur'an, for example, refers 
to an incident in which the prophet David adjudicated a dispute 
that was brought to him regarding the ownership of a flock of 
sheep, The relevant Qur'imic passage (Sad, 38: 20-26) indicates 
that David rushed to pass a judgement on the basis of a mere claim 
without giving the defendant an adequate opportunity to present 
his case. This manner of adjudication, as the text runs, was erro 
neous and therefore provoked God's admonition, which was com- 
muunicated to David, as the Qur'n declares, in the following terms: 
‘O David, We have made you a vicegerent on earth, so judge 
among people with truth and follow not the [vagaries} of desire’ 
(Sid, 38: 26). 
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The Qur'an likewise speaks of the differing understanding 
and judgement of the same dispute by two  prophets-cum- 
judges, namely David and Solomon, It is thus stated that each 
rendered a decision concerning a dispute about the destruction 
of agricultural crops belonging to one of the disputants by the stray- 
ing sheep of the other. The Qur’dnic text (al-Anbiya’, 21:78-79) 
then continues to praise both for their wisdom and knowledge but 
adds the phrase that "We, gave Solomon the right understanding of 
the issue. 
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‘The Prophet Muhammad & is widely known to have made the 
following statement, in which he clearly admits the possibility of 
error occurring in his own adjudication: 


Tam but a human bemg. When you bring a dispute to me, some of you 
may be more eloquent in seating their cases than others. I may conse- 
quently adjudicate on the basis of what I hear. If adjudicate in favour of 
someone something that belongs to his beother, Jet him not take i. for 
this would be like taking a piece of fire 5 
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No one is therefore immune from error, and error in judicial deci 
sions is an ever-present possibility. A gross error of judgement that 
leads to a miscarriage of justice must therefore be rectified. 

When a judge makes an erroneous decision despite his attempt to 
render a correct one through self-exertion and ijtihdd, the decision so 
arrived at is deemed to be valid and enforceable. An error in ijtihad 
in other words affects neither the credibility of the judge nor his 
integrity; his good intention and effort are still comimendable and 
worthy of reward, as in the following hadith: 


When a judge exerts hinwelf and gives a right decision, he will have a 
double reward, but if he errs in his judgement after exerting himself he 
will still merit one reward 
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On the authority of this hadith and other supportive evidence, the 
lami’ have reached the conclusion that judicial decisions that are 
based on sound ijtihid are not reviewable merely on grounds that 
another judge might take a different view of the same issue. The issu 
ing judge hitnself is, however, at liberty to correct his own error and 
amend his initial ijtihad, In the event, though, where the error con- 
sists of a departure from the clear principles of the Sharf'ah, the deci- 
sion is open to review not just by the issuing judge, but also by the 
head of state and other judges who represent his authority.®) But if 
the error that onginates in the personal reasoning of the judge 
amounts to a gross error of judgment of a kind that could not be the 
result of sound ijtihad and leads to a manifest miscarriage of justice, 
then the decision is reviewable and may be reversed on the analysis 
that it represents a departure from the justice ordained by God and 
His Sharrah. It is then necessary to declare the erroneous decision 
invalid through a review procedure, for it neither collapses nor 
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becomes ‘automatically invalid unless it is set aside by another 


The right of appeal also emerges from the Qur'dnic text (al-Nisi’, 
4:59) in which it is laid down that when people dispute the decision 
of those who are in charge of affairs, the matter should be referred to 
God and to the Messenger &. Now if a party challenges the court 
decision and pleads that the law has not been properly applied, there 
ought to be a court of. to review the case and determine the 
validity of such an appeal." 

One of the most widely quoted authorities in support of judicial 
review in Islamic law is a letter that the second Caliph, ‘Umar ibn 
al-Khagtab, wrote co his judge, Ab Masi al-Ash'ari, This letter, 
although open to interpretation in parts, is nevertheless clear on the 
necessity of correcting an erroneous decision, be it by the judge who 
isaddressed hinwself or by other judges. In this letter, the Caliph refers 
to justice as a firm obligation ( farida mulkamah) under the Shar ah, 
and asks the judge, al-Ash‘ari, to: 


Use your own undentanding and judgement when disputes are placed 
before yout [.] Let all men be equal in your sight, in your court and in 
‘your judgement, so that the strong may not hope te sway you inte iqjase 
tice, nor is the weak led to despair in your justice. The burden of proof 
lies on the shoulders of the phinuff and the oath is upon the denying 
party. Compronuse as permissible among bigants unlew it renders nto 
‘hall [laveful) what is forbidden [hanio| or forbids what is lawful, And let 
not a judgement that you rendered yesterday, and then upon reflection 
and reconsideration you find that it was incorrect, deter you from return 
ing to the truth, For truth is timeless anal returning ro eruth is better than 
continuing in falsehood, 


‘Several conclusions have been drawn from this letter and they are 
not always in agreement. Some of the obvious conclusions drawn are 
that che head of state is entitled to issue instruction to the judges; and 
thar there needs to be no conflict between the independence of the 
judiciary and the right of the head of state (or those who represent 
hhim, such as a superior judge) to advise, consult and instruct judges 
as and when necessary. Indeed the Caliph is under a duty to super- 
vise the affairs of the judiciary and take all measures that are con- 
ducive to the efficient administration of justice in the courts.” 

This letter is self-evident on the point that the issuing judge may 
review his own decision and correct any error he may detect in it at 
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any (or to enforcement. There is, however, disagreement on 
ih tue Sew btstec tne caeres on Le ep 
judicial review by another judge. The Hanafi jurist al-Sarakhs1 has 
reached the conclusion thar either the issuing judge or another judge 
may review the initial judgement. This letter, according to al- 
Sarkhsi, indicates that when an error becomes apparent to the qdf, 
itis for him to revense his own decision, and he should not allow loss 
of face to deter him from doing so. Al-Sarakhst continues: 


When the qidi’s decision is brought before another 4a, following the 
former's death of departure fom office, and the latter disagrees with it, 
if risa matter on which the juristy are in disagreement, then according, 
to ijmi’, the decision i not reviewable in matters that are open to iid. 
Wthe second judge revenes the decision, he will have acted contrary to 
(mit Bur if the initial decision is in clear violation of the text and iim. 
theo itis reversible. 


Al-Sarakhst thus clearly visualises that a judicial decision: may be 
reviewed by either the issuing judge himself or by another judge, 

There is also a difference of opinion on whether the Caliph 
‘Umar's letter validates a review of the initial decision only in that 
case oF in other similar cases also. subsequently encountered. 
According to one interpretation the initial decision remains enforce- 
able and may be neither reviewed nor reversed. ‘The judge may, 
however, subsequently review his earlier ijtihd in a similar case, This 
is considered the preferable of the two views on the analysis that 
imihid can be erroncous, but the court decision that is based on it 
remains enforceable, This 1s the conclusion that Ibn Qayyitn 
al-Jawziyyah has drawn, as he paraphrases the relevant part of the let- 
ter as follows: 


When you wish to carry out ftesh ijhild in a subwequent case, let not 
Ur inital YHihid deter you frown doing so, For jihad ts able to change 
and the first ijahid sno impediment to a variant (jihad in 4 similar ease, 
if you are convinced of its vabidity and truth, Far eruth commands prior- 
ity ac all umes. 


Notwithstanding such differences of interpretation, it should be 
clearly stated that judges have the authority under Islamic lw to 
review their own decisions, whether such decisions are flawed by 
personal erroneous reasoning, or by a departure from the clear 
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injunctions of the Shariah. The jurists of the various schools have 
‘at length on the grounds of judicial review and the principles 
that regulate this subject. These may be summarised as follows: 

(@) When the court decision is based on a cause that is in reality 
non-existent; for example when a decision 1s based on perjury that 
has specified a ground, which is, however, not true. 

(b) When a serious fault comes to hight in the evidential basis of 
the decision. It becomes known, for example, that the witnesses 
were unreliable and failed vo fulfil the requirements of admissibility. 
‘The reason for this is that the Shara does not permit judicial deci 
sions to be based on questionable grounds.*! 

(c) When the evidence on which the decision is based is contrary 
to obvious facts." 

(d) When new evidence comes to light after adjudication. Ibn 
Rushd al-Quryubt raises the question of whether it is permissible for 
a qddf vo admit evidence after the issue of a judgement. Al-Qurgubi 
adds that the ‘wamda’ are in disagreement, but the best view of the 
MAIikt school is that such evidence is permissible in matters pertain: 
ing to the Rights of God, or public rights, such as crimes and penal- 
ties, but not admissible in regard to the Rich of Man, that is prt= 
vate litigation and civil claims.” It is one of the recognised grounds 
of appeal if the defendant proffers evidence that was unknown to 
him prior to adjudication. 

(c) When a decree adversely affects the right of someone who is 
not a party to the dispute." 

(f) When a decree is beyond the specified jurisdiction of the cour! 

(@) When there is an irregularity in procedure, such as when a 
court decision is based on a mere claim, and is issued prior to grant- 
ing the defendant an opportunity to state his case. If this is deliber- 
ate, the decision must be reversed, otherwise a review is granted so 
as to rectify the irregularity." 

The judge must specify the grounds of his decision and the 
authority on which it is founded. A judicial decision that fails to indi~ 
cate these is reviewable according to the Hanafis, The Shafi is are 
basically in agreement with the Hanafis on this point. The Shafi't 
jurist Tbn Abi al-Dam al-Hamawi confirmed that the cause of the 
decision (sahab al-hukm) must be indicated, but if the decision is based 
on the confession of the defendant and the gadi merely states that the 
necessary proof has been supplied to his satisfaction, this 1s sufficient. 
If the evidence, in other words, is self-explanatory, then a specific 
statement by the qadi on the grounds of the decision is not required, 
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but such a statement is required when this is not the case.°? 

‘The ‘wlama’ are in disagreement about whether the gadi may adju- 
dicate on the basis of his personal knowledge without any further 
evidence, Only the Hanafis permit this, provided that such knowl- 
edge is founded on observed facts during the adjudication and trial 
ivelf, when, for example, the gad incidentally hears a person speak- 
ing to another and confessing something. The Hanafis permit adju- 
dication on the basis of the personal knowledge of the gadf outside 
the prescribed offences, known as the hudiid. The Hanafis have also 
held that in the event where the qadf issues a decision based on his 
personal knowledge, and st later transpires that he had confused the 
facts, then such a decision is liable to review and may be reversed,” 

As stated earlier, a judicial decree must originate in the personal 
judgement and ijtthad of the qadi himself, When this is not the case 
and the gadf issues a decision that disagrees with his own judgement, 
his decision is reviewable. Examples of this are when the judge con 
forms to the wishes of another person of influence, or when he 
adopts the ijtihid of another person contrary to his own beliefs. The 
judge must always act upon his own conviction. This rule is, how= 
ever, primarily addressed to the qadf who is also a mujtahid, But if the 
judge happens to be an imitator (mugallid) who follows the rulings 
of the school to which he belongs, then his decision is reviewable 
only if it disagrees with the dominant ruling of that particular mad- 
hab (legal school) 7" 

‘The jurists are in agrcement that a judicial decision that is mani= 
festly oppresive, whether deliberately or otherwise, is basically null 
and void, and therefore liable to reversal, initially by the iswiing, judge 
himself, who must instruct the parties to seek a review, or failing this, 
the Imam or his representatives are duty-bound to reverse it. In the 
event where an oppressive decision is implemented, if it is inten- 
tional, such as where bribery or personal prejudice are involved, the 
qidi must personally bear the consequences. If the decision has 
inflicted corporeal punishment, the gadi is lable, according to the 
majority of jurists, with the exception of dhe Hanafls, to just retalia~ 
tion, that i, in cases where retaliation is deemed to apply. Some 
Jurist, including tmim al-Haramayn alJuwayni, have upheld the 
same ruling in the event of a serious neglect of duty, such as the fail- 
ture of the gadf to inquire into the admissibility of witnesses, This, in 
their view, is quasi-intentional (shibht al-‘amd) and entails personal 
liability. If the decision inflicts a financial loss, in cases of both 
intentional and quasi-intentional miscarriages of justice, the qidi 
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bears personal liability. If the gadi is unable to pay, the state must 
indemnify the injured party for the losses. The judge must be 
removed from office and punished for misconduct. He is also dis~ 
qualified from holding judicial office in the future, and his testimo- 
ny is inadmissible even after repentance. 

In the event where a miscarriage of justice is attributable to some 
one other than the gadi himself, such as pegury that has survived after 
due enquiry and cross-examination, especially where the witnesses of 
probity (tazkiyah) have confirmed the upright character of the wit- 
nesses of proof, then in all such cases of penury. the witnesses of 
proof in the first place, but also the witnesses of probity, are liable to 
retaliation or financial compensation as the case may be.” 


V. Court Procedure 


‘The procedural aspects of the administration of justice are regulated 
under the general heading of adab al-gada’ and muhakamat. The role 
and purpose of court procedure is to facilitate efficiency and ensure 
that adequate time and attention is given to the material aspects of 
disputes, and also to establish objectivity and coherence in tal pro- 
ceedings, Court procedures are designed to ensure a calm and peace- 
fal environment in the courtroom, which is conducive to scrutiny 
and impartial assessment. They safeguard the courtroom environ 
ment from unfair and haphazard practices that conypromise the ideals 
of justice, Court procedures in every legal systent reflect the stan- 
dards of care and refinement in the system, and the necessary safe- 
guards that are taken against distortion and abuse. The simple and 
direct trial procedures that were adequate for earlier communities ate 
no longer sufficient for more complex societies, where progress in 
various fields has opened new avenues for more sophisticated levels 
of abuse, Hence the integrity of a procedural system is tested by its 
openness to development and growth. Since procedural matters in 
the Islamic judiciary are open to considerations of public policy 
(siyasah shar iyyah), the process must always remain open to adjust~ 
ment and reform. Procedural refinement 1s undoubtedly a cumula- 
tive process, yet the vital role of some of the basic rules of fair trial 
can be overestimated at any given time. In this connection, 
attention will be drawn to some of the rules of fair trial that were laid 
down by. the Prophet & and subsequently by his Companions. 
Note, for instance, the hadith in which the Prophet & instructed “Ali 
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ibn Abi Talib, upon sending the latter as judge to the Yemen, as fol- 
lows: 


When the litigants appear before you, do not decide for one until you 
hear the other. ‘cis more bkely that by doing w the reasons of a judge~ 
ment will become clear to you.” 
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Although ex parte judgement or gada’ ‘ala alzgha'ib has been felt 
to be permimible in exceptional situations, many jurists have quot- 
ed the above hadith as an authority to overrule the validity of ex 
parte judgement. This is definitely ultra vires in cases where the 
defendant is present in the locality or within reach. The Hanatls 
have proscribed judgement in absentia except in situations of neces- 
sity, whereas the Maliki, Shaft and Hanbali schools permit it when 
the claimant has decisive evidence and long distance presents a 
problem for the other party. But this applies only to civil claims, 
and not to criminal disputes wherein ex parte judgement is general- 
ly not vali 

Ibn Qudimah has held that the scope of the above hadith 
has been narrowed down, in so far as the rights of human beings 
Cugag al-ddamiyyin) are concerned, by another hadith, which seems 
to have validated adjudication in absentia.”® According to this 
hadith, when Hind, the wife of Abi Sufyan, complained to the 
Prophet && that Abu Sufyin was a niggardly man who did not give 
her enough maintenance for her and her child, the Prophet & 
instructed her as follows: 


‘Take what is sufficient for you and your child in a decent manner (or 
according t0 custom). 
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namely that of a married couple. Some commentators have. howev. 
er, by analogy, extended the application of this hadith to the case of 
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a debtor who refuses to respond to a court summons, The hadith is, 
in any ease, held to be of particular import and does not validate ex 
parte judgement generally, 

‘The requirement that the disputing parties, especially the defen- 
dant, must be given equal opportunity to present his or her evidence 
is also upheld by another hadith, which provides that ‘the Prophet, 
peace be on him, decreed thar the litigating parties should sit in front 
of the judge’.”” There is yet another hadith, narrated by Ibn ‘Abbis, 
in which the Prophet & suid: 


If people were to be granted what they claim on the bans only of their 
claims, they would claim the blood and property of others: but the oath 
4s on the shoulder of the defendant.” 
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In addition to its basic meaning, this hadith is expressive also of the 
apprehension that false and malicious claims might damage the rep- 
titation and good name of upnght individuals, which as why the 
judge is authorised to reject a mahcious claim and even punish a false 
accuser. In the absence of any other evidence to establish his claim, 
the last request that the claimant can make is to put the defendant on 
oath either to admit or reject the claim. This is also the subject of an 
equally important hadith-cum-legal maxim, which simply declares 
that: “The onus of proof is on the claimant bur the defendane takes 
an oath,” 

Ab-bayyinah in this hadith is a derivative of bayan, which means to 
explain and clarify. Hence the claimant is expected to make his claim 
clear and specific, and support it by clear evidence. Bayyinah includes 
all forms of evidence, including witnesses, circumstantial evidence, 
expert opinion and documentation, and in some cases even the per- 
sonal knowledge of the judge- The last two hadith between them also 
provide basic authority for the principle of original non-liability 
(al-bard’a al-asliyyah), also referred to as the presumption of inno- 
cence. A mere claim that is not substantiated by clear evidence, in 
other words, is not enough to overrule the basic position of the 
Shariah that people are not liable to anything and are presumed 
innocent unless they are proven to be guilty. Court claims must be 
clear and specific, so as to be capable of being proven or rebutted by 
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evidence. The subject-matter of a court claim must also be capable 
of constituting the substance of a valid demand that is put to the 
defendant, No one, for example, can sue another for failure to give 
in chanty. The junsts have detined the claimant (mudda'f) as one who 
eannot be compelled to pursue his claim if he wishes to abandon it. 
The defendant (mudda'a ‘alayhi) is the person who does not have that 
choice, and may consequently be compelled to respond to a valid 
claim. A claim (da‘wi) is considered basically weak, as it usually 
seeks to overrule the existing stans quo, that is, the original non-lia- 
bility of the defendant, and does not carry any weight unless it is sup- 
ported by evidence. According to normal procedure, when a defe 
dant denies the truth of the claim made by a plaintiff, the latter is 
called upon to provide evidence. The judge then ascertains the 
veracity of that evidence, which in the case of witneses is through 
the procedure of tazkiyah, that consists of the verification of the 
character and reliability of the witnesses of proof"! 

‘The Islamic judiciary is basically monolithic in that the courts of 
the Shari ah are courts of general jurisdiction for all types of disputes. 
Everyone must be treated equally, and there is in principle no recog- 
nition of specialised junsdictions for members of different profes- 
sions, such as civil servants, soldiers, industrialists and the like. Nor is 
there any recognition of special privileges for ministers, parlamen- 
tarians, or the head of state, 

Historical precedent has favoured a single judge presiding aver the 
court and representing the imim in a particular locality and court, 
Bot many Hanafl jurists and some jurists from the Hanbali and Shag 
schools have held that there is no objection to a plurality of judges 
determining cases in consultation with one another. For the judge 
represents the imim, and che latter may, in his capacity as the prin- 
cipal party, decide to appoint one or more judges, in which case they 
will sit on a panel and make consultative decisions. 

‘The Qur'an also validates arbitration (takki) as a method of dis- 
pute settlement on the basis of an agreement between the parties (cf 
al-Nisi’, 4:35), Reconciliation and resolution, even of court cases, by 
mutual agreement of the disputing parties is generally recommend- 
ed, 40 much so that all courts should encourage it prior to litiga- 
tion. 

‘The administration of justice is a cardinal duty of the state. Thus 
it is administered free of charge and the state may not charge any fees 
for providing judicial services. The doors of the court must remain 
open to the public, and no secrecy is permitted in trial proceedings. 
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Nor is secrecy permitted in regard to the locality where a court holds 
its sessions unless this is for special and exceptional reasons. The 
judge may not, however, divulge what his judgement will be before 
the court hearing, The disputing parties must also be present at the 
time the court announces its judgement. Normal procedure also 
requires that the reasons and causes of court decisions are specified in 
writing, and that the court delivers a copy of its written judgement 
to each of the disputing parties." 

The court normally may not delay its judgement once the grounds 
and conditions of judgement have been duly identified and com- 
pleted.*® The disputing parties are entitled to represent themselves 
before the court, or to appoint representatives to act on their behalf 
The attorney or counsel in this case acts in the capacity of a wakil 
who is basically answerable to his or her principal. This right is 
equally available to the head of state, who may appoint a wakil, usu= 
ally the public prosecutor, to represent him in the court of justice. 
‘The Hanafi ‘lana’ have expressed some reservation about the valid 
ity of wukalah in hudiid and gigas crimes on the analysis that the basic 
task of the court in such cases is to validate the evidence, and in this 
matter, there is little room for representation. The generally accept- 
ed position has it, however, that representation is valid in all disputes, 
including the Iudiid and qisds.™ 

Three types of procedural systems are known in the history of 
court proceedings relating to criminal trial: the accusatorial, the 
inquisitorial and a mixed system that combines elements of both 
‘The accusatorial trial system has been in use for longer, and its view 
of criminal action is that it is a dispute shared between two parties of 
equal status, Within this system, the judge is precluded from engag- 
ing in pre-trial investigation, and mainly plays the role of balancing 
the evidence and the manner in which it is presented by the disput- 
ing parties without influencing the process of its discovery, 

In the inquisitorial system, investigation and indictment are car- 
ried out by a judicial magistrate. The trial judge, too, plays a role in 
gathering evidence, and asks questions during the trial; his role is not 
merely confined to balancing and evaluating the relative weight of 
the evidence presented to him. The Islamic trial system is inclined 
towards the inquisitorial systems but also tends to combine elements 
of both, The judge has a role to play in the admission of rejection of 
evidence and claims that are presented to the court both before and 
during the trial. The judge thus questions the disputing partes and 
witnesses during the Conduct of 2 trial, and generally controls court~ 
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room proceedings. Yet the judge is normally not involved in 
pre-trial proceedings pertaining to the conduct of investigation 
and the collection of evidence. The gad? must also avoid addressing 
either of litigants in such a way as to support their claim or draw their 
attention to ideas about how to support it. The judge must 
abo refrain from giving tendentious advice that might suggest things 
to the witness regarding the factual knowledge behind his or her 
testimony”? 

epee previously, court procedure pertaining to the conduct of 
investigation, prosecution and trial in the Islamic judiciary is deter- 
mined by the political authority in accordance with the broad terms 
of a Shar? ah-oriented policy (siyiisah shar iyyal), The ruler is accord= 
ingly authorised to determine rules and procedures that are deemed 
to be in the best interests of justice, and in harmony with the letter 
and spirit of the Sharfah. These policies do not determine the 
Shariah itself, but the best ways and means by which it can be 
adininistered.™ As a part of sipiisah shar iyyah, the imim may impose 
jurisdictional limits on the powers of the court in accordance with 
the principle of takhsiy al-gada’ (specification of court jurisdiction), 
‘These may be ternitorial, based on types of disputes such as criminal, 
civil and commercial, or may consist of quantitative limits such as 
imposing monetary or time limits on the length of custodial sen- 
tences that the court can impose, or imposing time limits on the 
hearing of claims. Takhsts al-gada’ authorises the imiim to specify the 
jurisdiction of existing courts, or (© create new ones ae deems 
necessary for the efficient administration of justice." Ay already indi- 
cated, the setting up of appellate tribunals, whether general or spe~ 
ciahsed, and defining their jurisdictions, fall within the purview of a 
Shart ah-oriented policy. 

‘The doctrine of siyisah equips the head of state with discretionary 
powers to take all the steps that are deemed necessary to secure ben- 
efit (maslahah) for the people, and establish good government.” 
“There is nothing in Islam’, Khallif has observed, ‘against establish~ 
ing a judiciary consisting of specialised and well-defined spheres of 
jurisdiction, a judicial order in which the admiistration of justice 1s 
ensured by guarantees in respect of the enforcement of court deci- 
sions and the independence of the judiciary, as well as the nature of 
its relations with the other organs of state,"”! Matters pertaining to 
court organisation, are. for the most part, procedural in character, 
and there is rarely, if ever, a definitive text in the Shariah to restrict 
the scope of siydsah shar iyyah on procedural matters, Hence, the dis- 
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cretionary powers of the head of sate in chis area remain, by and 
large, unrestricted.” Purthermore, it has been correctly observed that 
oes statutory legislation on court procedure and judicial review 
in present-day Muslim countnes is generally in agreement with the 
Shari‘ah and properly falls within the scope of siyasah shar iyyah.” 

‘The judge exercises considerable discretion in the determination 
of the quantum of fa°2ir punishments, but has no such powers in 
regard to the hudid and gisas offences. In regard to the latter, the 
judge exercises some discretionary power, which is usually in favour 
‘of the accused in respect mainly of determining the admissibility of 
evidence against him. Even in ta’zir punishments, the judge cannot 
create the offence, but only determines the punishment deemed 
most suitable under the circumstances, 

Unlike the common law system, which subseribes to the doctrine 
of stare decisis, in the Ishmic judiciary judges are not bound by the 
decision and precedent of the higher courts. This is partly a conse 
quence of the independence of the jurist-mujtahid and judge, who 
miust be at liberty to follow his own understanding of the Sharfah 
and his convictions on how to adnuinister justice. The legal maxim 
that ‘ijihad is not overruled by its equivalent [al-ijtihad la yungad bi- 
mithlihi}’ means in this context that if ewo qualified judges who are 
capable of utilising the source evidence of Shar ah in a dispute before 
them arrive at ewo different conclusions, provided that both comply 
with the basic requirements of valid legal reasoning and ytihad, they 
are both equally valid, and one does not prevail over the other, A 
binding system of judicial precedent on the other hand requires the 
judge to follow the decision or precedent set by a superior judge. 
This is akin to judicial imitation (taglfd) which is deemed to com- 
promise the independence of the mujtahid 


Vi. Distributive Justice 


‘One of the principal themes that have become the focus of attention 
in the writings of Western commentators on distributive justice is the 
identification of the criteria on which distribution should be based 
Equality is generally voiced as one of these criteria, Another is indi- 
vidual need, which many have held should be the basis of an indi- 
vidual’s entitlement from the public parse. Still others have spoken 
of individual merit and contributions to the common wealth as 
better criteria for its valid distribution, There are still others who 
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iniaintain that distribution should be by reference to the ethical norms 
of what might seem to be justified and right. The pro-liberty 
philosophers, including Bentham, Austin and Mill maintained, on 
the other hand, that granting maximum liberty to the individual, 
limited only by the liberty of others, and the operation of a free mar- 
ket, will guarantee social justice. Unilitarian philosophers of the nine- 
teenth century, including Bentham and Mill, held that the maximi- 
sation of utility, the common good and the interests of people should 
be of printary concem to distributive justice. The course or policy 
that is adopted must, in other words, bring greatest benefit to the 
largest number. Modem commentators on the subject, including 
John Rawls, who emphasise rights, seck to displace utilitarian con- 
ceptions of justice as the appropriate paradigm. Usilitarianism has also 
salfered 2 decline partly becatoe ofits neglect of individual difere 
ences: the happines of each penon should not count equally in the 
total without regard for his or her past behaviour. An increase in total 
happiness might be unfairly purchased at the price of the pain of 
innocent individuals. The problem thus remains as to which of these 
approaches to distribution is the most convincing. ™ 

Distribution on the basis of equality tends to ignore relevant differ- 
ences, such as the case of those who might have dependents to feed or 
large medical bills to pay. It is therefore said that a satisfactory under- 
standing of equality requires that individual circumstances and needs 
should be taken into account, Distribution on the basis of need alone 
also ignores the question of how much is deserved and who has con- 
aibuted more. The fact that A has worked hard and B has not is sure~ 
ly an important factor in determining a just distribution, Furthermore, 
determining the needs of individuals is a difficult and changeable 
proces. Legal philosophy has thus envisaged different approaches to 
distributive justice. The governing criterion could be one that looks 
to the past behaviour of individuals, their present situations, or their 
future happiness and the social good. The lack of consensus outlined 
previously has led some commentators to deny that any single princi- 
Ple of distribution will be adequate, and maintain that combining two 
OF more into a single formula scems almost as arbitrary. 

Islam's approach to distributive justice is embedded in the notion 
of homan fraternity (al-ikha® al-insint) and cooperation (ta’awurt), 
principles chat find explicit affirmation in the Qur'an. In more than 
one place, the Qur'an affirms the fraternity of mankind, their unity 
of origin, and equality in the eyes of the Creator. Thus according to 
a Qurnic address: 
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© mankind! Keep your dury to your Lord Who created you from a sin- 
gle soul and created its mate of the same {kind} and created from these 
many men and women. And keep your duty to God, by Whom you 
demand your rights from one another, and [observe] the ties of kinship. 
(aL-Nisi’ 4:1) 
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‘The Qur'an thus highlights the bond of unity among human beings 
in the expression al-arhdm (ties of kinship), a specific erm that is 
usually employed in the Qur'an in the context of inheritance and 
blood relations within the family (i.e. dhawi al-arhim). The ayah 
thus began with describing the entire human race as being of the 
same ancestry, and then advised all people to be mindful of their ties 
of kinship with one another. The fraternity of man in the Qur'an 
has been re-enforced, in the case of Muslims, by their fraternity 
with the hole of mankind, and there is no conthet beeween this and 
the Que'inic declaration that ‘the believers are brethren’ (al- 
Hujurir, 49:10).% 
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Fraternity among the behevers has, in turn, a bearing on the faith 
of every Muslim, as expounded in this hadith: ‘None of you is a 
true} believer unless you like for your brother that which you like 
for yourself.” According to another hadith, “The faithful are to one 
another like {parts of] a building, cach part strengthening the 
other.’”” In yet another hadith, it 18 stated that ‘every Muslin as a 
brother to his fellow Muslim, neither wronging him nor allowing 
hin to be wronged’. 
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‘The Qur'an enjoins the believers to ‘co-operate in good work and 
righteousness, and co-operate not in hostility and sin’ (al~Ma‘idah, 
5:2). 
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Co-operation in good work underscores the moral substance of fra- 
temity. Al-bir refers mainly to the decent and fair treatment of oth- 
ers (husn al-mu’dmalah) by being pleasant and courteous to them, and 
being generous in helping these who are in need.” This is the pur- 
port of another Qur'inic passage that reads; “You shall not attain 
virtue [al-bir] unless you spend fon others} of what you like for 
yourselves’ (Al Imrin, 3: 92). 
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‘The Qur'an also emphasises that al-birr requires a sense of sinceri- 
ty in giving when it declares that ‘it is not a virtue to turn your 
[im prayer] to the East and the West; but virtue is to have faith in 
God and the Last Day [...] and spend of your wealth out of love for 
Him on the near of kin and the orphans and the needy (al-Bagarah, 
2:17) 


Dy weal 5 Sal 15 Sage gig of Gi nd 
B29 tm de SN Ty [2-0] HW edly ale ol oy 
oS bea! 9 till yl 


The Caliph ‘Ali's reading of these passages led him to the conclusion 
that “God Most High has made at obbgatory on the rich to provide 
for the poor with what is adequate for them’ (cf. al-Dhariyat, 51:19), 
Another prominent Companion, Abd Dharr al-Ghaffid, went so fiat 
as to say that it was impermissible for a Muslim to accumulate wealth 
beyond his needs, and that surplus wealth in the hands of the rich 
should be expended on community welfare." Be that as it may, 
Muslin jurists have held that acquisition of wealth through lawful 
means is not against the teachings of Islam. And lastly, it is a manic 
festation of fratermity and co-operation thac the Sharf ah forbids usury 
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(riba’) and profiteering (ihtikir) on the one hand, and encourages the 
giving of benevolent loans (gard hasan) to those in need, even if they 
are not very poor, on the other. 

The Shari ak also seeks to bring about the equitable distribution 
of wealth through its social support system (al-takiful al-ijuma‘t), 
which can be seen in four areas of co-operation as follows:!" 
(1) takaful within the family, which is manifested in a regime of 
maintenance (al-nafagat) for close relatives, and provisions relating 
to inheritance and bequest; (2) takaful within the community main= 
ly through the distribution of revenues from zakih (legal aims); 
(3) co-operation among smaller groups and associations, such as 
neighbours and Jocal residents; and (4) voluntary charities and 
atonements (alsadagat wa'l-kaffardt) including charitable endow- 
ments (aleawgaf.!" 

Maintenance or nafagah normally includes food, clothing, 
dwelling, education, marriage, and also services and medical treat- 
ment for the ill and the disabled.!"? Close relatives may be entitled to 
obligatory maintenance without consideration for individual need, 
such as in the case of one’s wife; or it may be on the basis of need 
alone and provided even if the recipient is able to eam a living, such 
as in the case of one's parents; or it may be based on need but given 
only when the recipient is unable to earn a living, such as in the case 
of one’s adult offspring, and with regard generally to other rclanves, 

This last condition, that the recipient must be unable to earn a liv- 
ing, is to encourage people to occupy themselves with productive 
work.!™ Parents are an exception to the rule of need because of the 
Qur'anic call that they should in all cases be treated with ihsin 
(al-Nist’, 4:36). Reasons for the inability to earn a living include 
being « minor, illness, chronic and being a student engaged 
in the pursuit of knowledge, on condition, however, that the student 
is successful at his/her studies. A student who 1s unsuccessful therefore 
loses his right to nafagah,""° ‘There is some disagreement among the 
jurists on this, but the Hanafis have held that the rules of nafagah apply 
to Muslin: and non-Muslim relatives alike, and that unity of religion 
is nota requirement." And lastly, the duty of nafagah falls on the state 
in respect of those poor and needy members of community who are 
unable to work and have no one to support them. 

Bigir al-Sadr’s contribution to the debate on income and wealth 
distribution is not as concemed with the relative shares of income 
and wealth as it is with the provision of basic needs so that all men 
‘ean live with dignity. He has distinguished three groups in society: 
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(1) those who can provide. through ability and talent, a high stan- 
dard of living for themselves; (2) those who can satsfy their basic 
needs through their work; (3) the physically or mentally weak who 
cannot sustain themselves through their efforts. 

Society has an obligation to help the latter, but not so ax to 
penalise the first group. For penalising work is tantamount to deal- 
ing a heavy blow to the most important power that pushes the cco- 
homie system ahead." Both Unur Chapra and Nejatullah Siddiqi 
refer to al-Sadr in their own works. Chapra cites with approval 
al-Sadr's view that poverty and deprivation are caused by the absence 
of a morally defined framework of human relationships beeween the 
rich and the poor, Siddiqi supports al-Sadr's case for a minimum 
guaranteed standard of living for all in an Islamic state." 

Unlike Christianity and Judaism, which designated charity a moral 
duty of the rich, in Islam suki was elevated into a pillar of the faith 
and a legal obligation. Zakith is a tangible manifestation of fraternity 
and co-operation in the Muslim community. It is payable ac an 
annual rate of about two and a half per cent on surplus assets, but the 
precise amount varies with reference to the type of assets. Since 
akih ws a pillar of the faith, it is levied only on Muslims; non-Muslim 
citizens pay a poll-tax (sizyah), which is at about the same rate as 
zakth, The Qur'an designates zakih as a right of the poor im the 
wealth of the rich (al-Dhaniy3t, 51:19) which is paid in order to free 
and purify property from the claims of those entitled to a share in it 
(al-Tawbah, 9:103). Being a right, zakih is recoverable by lq 
means, not just while a person is alive but also from his estate alter 
his death. Zakah is a special tax earmarked for distribution among 
specific target groups, namely the poor, the needy, the insolvent 
debtor and a number of other classes of people (eight classes are men- 
Honed in the Qur'in—al-Tawbah, 9:60). Entitlement to zakih and 
other welfare assistance is generally determined on the basis of need 
but government authorities may exercise a certain amount of discre- 
tion in determining the manner and quantum of its distribution.” 
Reports indicate that the Prophet & used to give, when distributing 
state revenues to the public, two portions to a married person; and 
only one to a single person!” Ie is also reported thar the Caliph 
“Umar ibn al-Khaytab entitled a married person who had a child to 
a larger portion of assistance from the state funds, and the amount 
gradually increased as the child grew older.!"! Without entering into 
details, the public treasury (bayt al-mdl) has been divided into four 
sections, namely the land and poll tax division, which provides funds 
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for general state expenditures and assistance to the poor among 
non-Muslims; the spoils of war division, which is to fund general 
state expenditures and the maintenance of poor Muslims to the 
extent of supporting them for one year; z#kih collections, which are 
to be expended as the Qur'dn has specified (al-Tawbah, 9:60); and 
unclaimed assets including escheat and unowned property, which are 
exclusively spent on the poor, including for their medical treatment, 
maintenance, funeral expenditures and so forth.!!? We may note 
here, in passing, the view commonly held by contemporary Islamic 
economic writers that zakah and the Islamic inheritance system are 
insufficient in themselves to ensure a just distnbution of resources in 
the community.!! 

It may further be added, on an historical note, that during the ame 
of the first Caliph, Abii Bakr, the renowned Companion Khalid ibn 
al-Walid signed a treaty with the Christians of Hirah in Iraq in which 
he committed the public treasury to assist those of them who were 
unable to work because of old age, poverty and illness, and exempt 
ed them front the jizyah for as long as they resided in Mushm terri- 
tories.'4 The Caliph ‘Umar assigned welfare allowance to those in 
need, both Muslims and non-Muslims. It 1s reported that on one 
‘oceasion he exempted an elderly Jew, whom he met in the mar- 
ket-place, from the payment of poll-tax and assigned an allowance 
for him from the bayt al-mal. He told the keeper of the bayt al-mal 
that it was ‘unfair that we ate from the fruit of his youth and then let 
him down in his old age’. This 1s evidently a recognition of indi- 
vidual merit and contribution in the distribution of wealth. Reports 
also have it that in one of his night tours of Medina, the Caliph 
‘Umar heard the cries of a child and alerted the mother to this, bur 
a little later he noted that the infant was crying again and this ume 
he rebuked the mother who said in response that she was weaning, 
the child bue this had not worked out very well. Upon further inves- 
tigation, it tured out that the child was being weaned too carly 
because the Caliph only entitled weaned children to welfare assis~ 
tance, The Caliph then changed his policy and ised orders that 
entitled all children to welfare assistance. '"' 

There is much emphasis in the Qur'an and the Sunnalt on co- 
operation between neighbours, on voluntary charity, hospitality for 
travellers, on expiations (kaffani) and charitable endowments 
(awyaf-—usually for local welfare purposes) that the jurists have 
elaborated, and they all have the common objective of helping the 
poor and facilitating equitable distribution ‘so that wealth does not 
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Imam Malik, Ibn Hazm and al-Qurtubi have held that when the 
zakih revenue is insufficient to support the poor in a neighbour- 
hood, district or village, additional taxes may be levied on the rich to 
provide the poor with their necessities, and it becomes the duty of 
the nich to pay these.'!” Artention may also be drawn here to the pact 
of fraternity that the Prophet & endorsed between some individuals 
among the Immigrants and later among the Immigrants and Helpers, 
who consequently used to regard one another as real brothers and 
shared their food and shelter. Abd Zahrah has recounted this and 
suggested that this Prophetic Sunnah should be emulated and 
revived."!* There are also. provisions in the sources on atonements 
(kuffarit) for deliberately breaking of the fast during Ramadan, for 
accidental homicide, for a certain type of divorce known as al-zihitr, 
for futile oaths, and for certain omissions/irregularities in the Hajj 
ceremonies, all of which usually consist of providing food and cloth. 
ing to the poor, and contribute to a fair distribution of wealth,” 
‘The Qur‘an also enjoins kindness (ihsdn) to three types of neigh- 
bours: the neighbour-cum-relative, the neighbour who is not a rel- 
ative, and one's companions in a journey (al-Nisi’, 4:36). Ibn 
Hazm's reading of the source evidence on hospitality for travellers 
persuaded him to say that serving them is obligatory for a day and a 
hight. ‘Acts of Kindness among Neighbours [al-Mi'an]', is the title 
of 4 Qur'inie stra, where it is declared on a striking note: 


‘Woe to these who pray, bat who do not think of what it means; those 
who do an act of goodness m order [merely] t0 be seen, and refrain from 
{a small] act of kindness. (al-Ma"dn, 107; 4-7) 
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of generosity. 
Islam has envisaged a diverse system of distribution, which aims to 
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achieve a variety of goals. The purpose is not only to eradicate 
poverty and prevent the concentration of wealth in the hands of the 
rich alone, but also to alleviate other kinds of hardships, such as by 
extending help to travellers even if they are not poor, or to debtors 
even if they have some property, or to relatives who may not be in 
need, and so forth. Some distribution also occurs in the form of 
atonements and acts of piety and devotion. The system is committed 
not only to establish justice but also to promote mutual affection and 
kindness in the community. A variety of redistributive measures are 
employed, some of which are compulsory and others voluntary, just 
as are measures that are permanent, such as those conceming 
zakdh and inheritance, and measures that can be brought in when 
needed (additional taxation, for example). The permanent measures 
aim to curb excessive deviation from the basic scheme, whereas cem- 
porary measures may be taken in response to exceptional circum 
stances. The emphasis is on equity but not on equality in personal 
income levels and wealth. There is recognition in the system that 
insisting on absolute equality in disregard of personal merit, need, 
and contribution can lead to injustices. Justice itself is the supreme 
objective of Islam, and the quest for it is not limited to a particular 
methodology or framework. Any approach or formula that leads to 
justice and is designed for the purpose of attaining a just distrbution 
‘of wealth is therefore deemed to be acceptable. 

From its essentially individualist conception im the nineteenth 
century, justice as translated into law in Western jurisdictions has, in 
the course of the twentieth century, assumed a predominantly social 
character. As a consequence of the acute awareness of the hazards 
facing individuals because of such catastrophic events as World War 
1, the economic depression of late 1920s and early 1930s, the rise of 
Fascism and Nazism, and World War Il, idealistic aspirations to pro- 
tect human beings have been manifested and reasserted worldwide, 
and formulated in such documents as the Universal Declaration of 
Human Rights of 1948, More pragmatically, Western states have 
shouldered much greater social responsibilities. Generally, since 
World War II, the nsing rates of higher tax brackets, state or com~ 
munal subvention of welfare programmes in education and health, 
and restrictive provisions limiting the autonomy of individual trans- 
actions, including unfair competition regulations, consumer protec 
tion and the like, have consistently created what the French term the 
economic and legal dirigisme, or state-directed activities. The gener- 
al trend in Western Europe is still along the lines of welfare states and 
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service states, of which the former stresses the recipient side and the 
latter the supplying side. The two sides have the idea of social justice 
in common, '?" 

While Western discourse on social justice is predominantly philo- 
sophical, the Islamic approach is basically legal, which is determined, 
in its broad outline, by the directives of the Qur'in and the Sunnah. 
Whereas Western philosophical discourse is preoccupied by consid- 
rations of rationality and theoretical paradigms, the juristic 
approach of the Shar ah is primarily concemed with laying down a 
set of principles and rules that are expressive of diversity in outlook 
and treating each case on its merit rather than by concern for adher- 
ence to a predetermined philosophy. The Islamic conception of 
social justice thus depicts a mixed picture that tends to combine a 
multiplicity of influences. This might prove difficult to achieve 
under the more heavily philosophical approaches that are part of 
Westem discourses on justice. The relative absence of a parallel dis- 
course among Muslim writers can be partially explained by the 
reluctance on the part of Muslim jurists to subject the normative 
guidelines of the Qur'an and the Sunnah to philosophical argumen- 
tion. The junstic approach attempts to comprehend and interpret 
the Qur'an and the Sumah, whereas the philosophical approach is 
not bound by the concerms of adherence to an authoritative frame- 
work. Yet philosophers, too, have somehow felt the need to com- 
mit themselves to their own theoretical paradigms that are rooted, 
not in any commnitment to the authority of divine revelation, but in 
the rationalist concems of consistency and coherence. Having said 
this, the two approaches are not inherently opposed to one another 
since they subscribe to a set of values that are, in the final analysis, 
upheld by each 


VIL. Siyisah Shar iyyah (Shar ah-Oriented Policy) 


This is a broad doctrine of Islamic public law that authorises rulers 
and judges, that is, the ulii al-amr, to determine the manner in which 
the Shariah shoud be administered. A ruler may accordingly take 
dlisetetionary measures, enact rules and initiate policies as he deems 
appropriate in the interests of good government, provided that no 
substantive privciple of the Shar ah is thereby violated. The discre- 
tionary powers of the uli al-amr under siydsah shar iyyah are particu 
larly extensive in the field of criminal law. The uli al-anr may thus 
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decide on rules and procedures to discover truth and determine guilt. 
With regard co the substantive law of crimes too, the wii al-amr have 
powers to determine what behaviour constitutes an offence and what 
punishment is to be applied in each case. 

Penalties that are imposed at the discretion of a judge are known 
as ta‘zfrdt, As a branch of styasah, ta'zir (lit, deterrence) kes into 
consideration the nature of the offence and the particular circum~ 
stances of the offender. The judge may thus determine the punish- 
ment of ta'zir in each case according to his own observations and 
personal ijtihad. 

The ‘wlama’ have used siydsah shar iyyah for different purposes. 
Literally, it means Shari ah-oriented policy, or government in accor= 
dance with the Shariah. In this sense, siyisah shar iyyak applies to all 
government policies, whether in areas where the Shariah provides 
explicit guidance of otherwise. In its juridical usage, however, siyisah 
shar‘iyyah implies decisions and policy measures taken by the amin 
and the wii al-amr on mateers for which no specific ruling can be 
found in the Shariah. In this sense, siyisah shar iyyah, as Khallat 
observed, is tantamount to acting on a maslahah, or public interest, 
that the Lawgiver has neither upheld nor overruled. ‘Siydsah 
shar iyyah denotes, in other words, the administration of public affairs 
in an Islamic polity with the aim of securing the snterest of, and pre- 
venting harm fo, the community, in harmony with the general prin 
ciples of the Sharf ah, even if this disagrees with the particular nulings 
‘of the mujtahids.""! Siyasah may thus entail adopung policies and 
‘enacting laws in all spheres of government, in the areas of domestic 
or foreign relations, and constitusional, fiscal, administrative or juchi- 
cial affairs. All measures taken to facilitate the efficient management 
of public affairs fall within the purview of siydsah provided that they 
do not violate the clear injunctions of the Sharf ah. 

According to Ibn Qayyim, siyilsah shariyyah does not necesanly 
mean conforming to the explicit rules of the Shart alr: "Any measure 
that actually brings people closer to beneficence [salah] and furthest 
away from corruption [fasdd] partakes of just siyisah, even if it has 
not been approved by the Prophet, or regulated by divine revelation. 

nyone who says that there is no siyisah shariyyah where the 
Sharf ah itself is silent is 72, 

‘Siyisah shariyyah is thus characterised by its essential harmony 
with the spirit and objectives of the Shari'ah, sometimes even at the 
risk of abandoning the letter of the law, Commentators have illus- 
trated this by reference to a decision of the Caliph ‘Umar ibn 
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al-Khattab conceming the mu allafat al-qulib. These were persons of 
influence whose friendship and co-operation were regarded as ben 
eficial for the victory of Islam. The Qur'an (al-Tawbah, 9:60) had 
assigned a share for them in the zakah revenues, which the Caliph 
discontinued saying that ‘God has exalted Islam and it is no longer in 
need of their favour’. The Caliph thus departed from the letter of the 
Qurin in favour of its general purpose, and his ruling is considered 
to be in harmony with the spint of the Qur'an. 

‘The fiaha’ have also used siyiisah shar iyyah in the sense of imply 
ing flexibility (tawsi'ah) for rulers and judges in their decisions. In this 
way, siydsah is used to denote discretionary powers: when a decision 
is said to have been taken as part of the siydsah of a ruler or judge, 
this is tantamount to saying that it was a discretionary decision, 
vided of course that i¢ did not contravene the Shart ah. Al-Qurifi has 
thus spoken of the need for rawsi'ah in the rulings of the Diwin al- 
‘Mazillim and in the actions of the police in their efforts to curb crim- 
inality and corruption. He has quoted in authority the hadith that 
‘harm [darar] may neither be inthieted nor reciprocated’. Al-Qarifl 
has abso referred to an incident where the Prophet a suspected a 
man, during the course of a military expedition, of being a spy, and 
Punished che suspect until he made a confession." 

“Adl or justice in its juridical sense may sometimes conflict with 
the requirements of a judicious policy, This may be illustrated by an 
incident that took place during the time of the second Caliph, ‘Umar 
ibn al-Khagtab. The Caliph used to receive complaints against. his 
officials at public gatherings. On one such occasion, a member of the 
public complained against the governor of Egypt, ‘Amr ibn al~'Ay, 
that the governor had flogged him with one hundred lashes for no 
apparent cause, When the Caliph was convinced that the punish- 
Ment was unwarranted, he asked the plaintiff to retaliate. ‘Amr ibn 
al~'As, who was present on the occasion, intervened, and said that 
Fetahation in this case might be in harmony with the dictates of jus- 
tice, yet it was unwise to flog a governor in a public gathering. The 
Caliph agreed and the matter was settled through financial compen 
sation.! 

The Iater-day jurists (al-muta‘akhkliriin) have, however, used the 
term siyisah shar iyyah in a more restricted sense, that is, to imply the 
administration of penalties meted out by rulers and judges in order 
to combat criminality and evil.’ Ibn “Abidin has thus described 
siyiisah shar iyyah as an intensification of penalties for crimes con- 
eeming which the Sharfah has a ruling, but where the penalty in 
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question needs to be increased due to the hideous nature of the 
crime.'?? Al-Mawardi has spoken in similar terms, but has mentioned 
in this connection rulers and judges (umara’ wa qudat), adding that the 
former exercise siydsah whereas the latter implement the rules 
(ahkam) of the Shar ah, and refers by way of illustrations to inves- 
tigative detention by police as a manifestation of siydsah.!2* This sort 
of distinction does not, however, feature prominently in other works 
on the subject. The extra-textual applications of siyisah are illustrat~ 
ed by reference to the fact that rulers have sometimes ordered the 
killing of criminals who robbed houses at times when calamities such 
as fire, earthquake and war caused the occupants to flee, or when 
kidnappers terrorised people and inflicted suffering on the parents 
and relatives of victims. But to confine siyasah to the administration 
of penalties is not totally justified, for siyasah has much wider scope, 
and. can equally apply in other areas of government 

The Qurinie authority for siyisah can be found in a number of 
ity injunctions, especially those that enjoin the promotion of good 
and the prevention of evil on the believers.'2” Siydsah shar iyyah is 
thus an instrument in the hands of the uli al-amr by which they may 
discharge their duty. But more specifically, the Qur'anic command 
ordering to the believers to ‘obey God, obey the Messenger and 
those who are in authority among you" (al-Nisi’,4:59) provides the 
necessary authority for siydsah, Obedience to the uli al-amr is thus a 
Qur'inic duty for Muslims provided that the li al-amr theniselves 
comply with the dictates of the Shari ah.'™ The preceeding Qur'amic 
yah in the same sOra (al-Nisi’, 4:58) has also been quoted as the 
authority for siyiiah in regard to the selection and appointment of 
government officials. The text thus provides that "God commands 
you to hand over the trusts [al-aminat) to whom they belong, and 
when you judge between people, judge with justice’. Ibn 
Taymiyyah’s renowned book. al-Siyisah al-Shar iyyah jt [lah al-ROT 
wa'l-Raiyyah (On the Benefits of Siydsah for both the Ruler and 
Ruled), a8 the author explains, is a commentary on this single ayah 
of the Qur'an. Ibn Taymtiyyah has stated that the Quranic concept 
of trusts in this dyah has been interpreted by the following hadith; 
“When a person is entrusted with authority over the affairs of believ- 
ers, and he in carn delegates this authority to another, while he could 
find a more competent person for the task, he has betrayed God and 
His Mesenger."' More generally, however, since the application 
of siydsah is not confined to a particular area in the management of 
public affairs and applies generally to all subjects af concer to good 
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ernment, all of the Qur’anie dyat that can be quoted for justice, 
ect (bel hierar of hardship (raf alsharaj) and the 
elimination of corruption and oppression can be quoted in support 
of siyisah. References have been made in particular to the (wo 
Qur'anic dyat proclaiming that ‘God does not intend to put you in 
hardship’ (al-M¥'idah, 5:6); 
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and that “He has not made religion a means of imposing hardship 
upon you" (alsHajj, 22:78) 
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‘Then the Qus'dnic text proclaiming that ‘God. commands justice 
[al-adf} and benevolence fal-ihsin}’ (al-Nahl, 16:90) 
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as well as the hadith declaring that ‘religion is good advice’ (al-dinu 
al-nasthatu) all provide supportive evidence for siyasah.!™2 

iysah in its widest sense has five purposes: the protection of faith, 
life, intellect, lineage, and property." The ‘wlamd’ are unanimous on 
the point thar the protection of these values constitutes the ultimate 
objective of the Shantah itself, despite the fact that a specific refer- 
ence to this group of values can be found neither in the Qur'an nor 
the Sunnah, General consensus (ijmd’) on the protection of these val- 
ues is not based on any particular provision of the Qur'an or the 
Sunnah, but on the overall contents of these source-texts and on the 
numerous commands and prohibitions that are designed to protect. 
these values. The same can be said of the Qur'anic verses that enjoin 
on the community the pursuit of good and tion of evil, The 
good and evil are nowhere listed exhaustively in the Qur'in or the 
‘Sunnah, but can be known through a general investigation of these 
sources. But even so, 2s al-Shitibi pointed out, right and wrong ean 
not be known in detail im advance without referring to particular acts 
and their surrounding circumstances." Hence the wlit al-amr must 
have powers to uphold and protect the values and objectives of the 
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Shariah, and be able to order punishment for conduct that violates 
the sanctity of these values. It is on the strength of this argument that 
some jurists have added to these five values a sixth, namely the ‘elim 
ination of corruption’, so as to enable the ruler to penalise conduct 
that amounts to corruption even if it does not violate any of the five 
values in question, and even if no specific ruling for it could be found 
in the Shariah.) 

Thn Qayyim has divided siyasah into two types: unjust (siydsah 
llimal), which the Shart ah forbid, and jus (yaaah “adla, which 
serves the cause of justice. Since justice is the overriding goal of 
siyasah ‘adilah, ie 18 an integral part of the Shari ak and is always in 
harmony with it. "We merely call it siydsah because of the linguistic 
usage, but it is nothing other than the justice ordained by God and 
His Messenger.’ The Prophet & has occasionally ordered flogginy 
or doubled the amount of compensation in mitigated cases of theft, 
and gave orders (© sinash the container in which wine was found. 
Tbn Qayyim continues: ‘Whoever sets free the accused, after his tak- 
ing an oath fas to his innocence], stating that there should be no 

inishment without the cestimony of just witnesses, even though he 
as a reputation for corruption and robberies, verily acts contrary to 
siyisah shar iyyah’.)% 

It is not just siydsah to persist in refusing to hear all claims which 
are not accompanied by upright witnesses. Indeed the judge is autho- 
rised to admit witnesses of lesser qualification (ghayr ‘udill) af this 
proves to be the only way of protecting the rights and properties of 
people." In their efforts to protect people against aggression, the 
most capable of rulers have exercised intuitive judgement ( fardsah) 
and taken decisions on the basis of circumstantial evidence 
(amardi)." A just siyisah requires thar the judge does not set dan- 
gerous critninals free merely due to an insufficiency of evidence, but 
should detain them until che truth emerges. It would be patently 
tyrannical, on the other hand, to exercise the ame degree of severi- 
ty on every aceused person, especially fint-time offenders who have 
no criminal record." 

‘The nuler is advised to be gentle in implementing the Shar ah, and 
to verge on the side of leniency where there 1s a choice beeween 
Ieniency and harshness. The removal of hardship from, and bringing 
ease to, the people is a general principle of the Shari ah which 1s 
derived from the Qur'an: ‘God intends every facility for you and He 
does not intend to put you in difficulty’ (al-Bagarah, 2:185; see also 
al-Hajj. 22:78). 
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In support of this, Ibn Taymiyyah quoted the hadith that "gentle 
em dice no Bl oceans beauty woos lanlioen latnsie likely to 
lead to uglines’ 
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‘The Prophet & has also said: “God loves gentleness [al-rifq] and 
gives what He gives. through gentleness not through harshness 
Pung p88 
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Acconting to another hadith, Abo Burdah reported that when the 
Messenger of God sent Mu'adh tbn Jabal and Aba Mas al>Ash‘art 
to the Yemen, he told them: ‘Be gentle to people and not harsh with 
them; bring them good tidings of mercy and do not scare them, and 
do not ieite them to aversion’. !*! 
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Commenting on this hadith, thn Taymiyyah observed it is 
not benevolent (ihsdn) to citizens to leave them to do what 
they like, or avoid doing what they dislike. The essence of isan is 
to ask them to do what is beneficial for them in this world and 
Meritorious in the next, even if they happen to dislike this, 
However, when a ruler asks his subjects to do what they dislike, he 
must do so with gentleness, and avoid inciting people to aversion 
to the Sharf ah, 

To conclude, the availability of some discretionary power in the 
adutinistration of justice 1s in principle accepted in all legal systems. 
Its the scope and dimension of such powers that are the main cause 
of concer, and the chief reason behind efforts to develop adequate 
controls on their exercise. The need to regulate the use of discre- 
tionary powers 1s particularly pressing in the field of criminal law, 
Where citizen are exposed to the use of coercive power. It is it this 
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area that the principle of the rule of law acquires especial significance 

Given the increasing complexity of government in modem times, 
it would seem good siyisah to define and restrict discretionary pow- 
fers, especially regarding fu’ zir, to reasonable limits. The bulk of civil 
and criminal law in present-day Muslim countries has, in any case, 
been either codified or extensively regulated by starutory legislation. 
Parallel to this development, a deliberate effort has also been made, 
almost everywhere, to regulate by means of legislation the exercise 
of ta'ztr on the part of the Shari'ah courts. All this may be said to fall 
within the ambit of good siydsah. The purpose is not, of course, to 
climinate discretionary power or to overrule ta’ zir punishment alto- 
gether, Ieis rather to regulate the exercise of discretionary power and 
to provide appropiate guidelines for it. 
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Conclusion 


‘The three topics addressed in this volume all represent major civil- 
isational themes and have been the focus of incessant deliberation, 
renewal and reform in the legal traditions of the world. They also 
represent ideals and values that partake of a continuous process rather 
than concrete and specifically defined projects. As such, they are the 
concer as much of Jaw and legal reform now as they might have 
been in the formative stages of Islamic law. Every era, age and gen- 
eration have posed issues of their own, and raised challenging ques 
tions in each of the three areas under review. No legal system has yet 
claimed to have delivered definitive solutions ¢o all the issues of con- 
cem to freedom, equality and justice. The quest for more refined 
solutions and alternatives that can elevate the standards of atainment 
in all these areas needs, therefore, to be dynamic and resourceful. 
How vigorous, moderate or laissez faire one should be in approach- 
ing issues of concer to freedom, under a given set of circumstances, 
is a question that is not amenable to predetermined answers. The 
answers to this and other similar questions must remain changeable 
0 as to suit the temper, philosophical outlook and immediate con~ 
cem of every question, and take cognisance of the particularities of 
history and culture. 

‘To develop a balanced attitude to and outlook on the ideals of lib- 
erty and justice, one must remain open to considerations of both 
continuity and change, of stability and dynamism, The pace of 
change in the present phase of history is probably more rapid than 
the history of civilisation has ever seen. 

In the midst of a maelstrom of change in almost every sphere of 
contemporary society, globalisation is a latecomer, a phenomenon 
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that has only just caught the attention of the leading thinkers of the 
present generation. The globalisation of information technology and 
finance has also meant the globalisation of civilisation and culture. 
The effect of globalisation on the issues of concern here has yet to be 
explored by means of fresh research. Yet one can hardly escape the 
general impression that globalisation tends to inflict hardship in 
unwanted places and among the weaker strata of humanity much 
faster that it can enable them to share good fortunes. The difficulties 
that are being experienced by the economics of the developing 
nations of Asia and Africa as a result of the financial crisis of the late 
1990s, are associated with globalisation. The problems of the world, 
especially of the weaker nations, are shared problems, and geograph- 
ical boundaries are of little use in averting them. This is not the place 
to expound further upon the issues of globalisation. But in the midst 
of all this, one is reminded of the benefits of moderation and 
restraint, and that the influences that lend support to a continuity of 
values are rooted in equality and justice. 

World religious traditions have witnessed an upward trend of 
interest in the 1990s almost everywhere, partly due to the generally 
felt need for a balanced combination of influences, both in the 
national and international spheres of human relations. The rapid pace 
of life, in the midst of an overall emphasis on material gain as the 
overt manifestations of success, has clearly proved somewhat over= 
whelming, and the need is therefore felt for moderation and balance. 
Liberty and self-interest need to be tempered by responsibility and 
obligation towards others 

All religious traditions have taken a close interest in the basic 
humanitarian values that have been the subject of this presentation, 
Ish has often been characterised as a social uprising against injus- 
tice, a fact bome out by the degree of attention justice has received 
in the Qur'dn. This is also the case with regard to equality, which 
can easily be singled out as one of the outstanding contributions of 
Islam to global civilisation. 

Noowithstanding the differences of language and style by means of 
which the Qur'an and the Sunnah have addressed the subject of free- 
dom, the basic characterisation of Islam as a natural religion (din 
al-fitrah), which takes the freedom and roral autonomy of the indi- 
vidual as one of the aims of a great deal of its teaching, has been clab- 
orated in the relevant parts of this work. Freedom often constitutes 
the basie postulate of a great many of the Qur’snic directives on such 
subjects as tawhid, hisbah, nasthah and shira, 
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Tawhid, the belief in one Almighty God who alone has control 
over the destiny of the believer, has a liberating effect on the per- 
sonality and outlook of the individual. Similarly, the Quranic prin 
ciple of hisbah, which entitles the individual to promote 4 good cause 
and be an active participant therein, and gives him the right to pre- 
vent evil in situations where he is able to do so, takes for granted his 
basic liberty of action. This must originate in personal conviction, 
and any affirmative action that is taken in support of hishah must also 
be purposeful and lead to positive results. Hisbah is a broad Qur'anic 
principle, broad enough to encompass the government as a whole; 
and so is the effort, however slight, of an individual to remove a con- 
flict or misunderstanding between two individuals, groups, friends, 
families or strangers; all of these partake of hishah. Hisbah thus 
encourages the participation and involvement of the individual in 
society and sees him as a morally autonomous agent who is alert to 
the problems and concerns of the community in which he lives. 

Nasihah, or sincere advice, and shir (consultation), too, are 
Que‘inic principles, which take for granted an individual's freedom 
to offer advice to another, whether a government leader, a friend or 
a fellow citizen, on a matter on which he can provide constructive 
and sincere advice. Similarly, the participant in shard must enjoy the 
freedom to deliberate on issues, and be able to formulate an opinion 
on them, Shirt would be meaningless without granting its partici~ 
pants freedom of opinion and speech. As a principle, shiini can equal~ 
ly relate to the political and econonuc affairs of the community, just 
as it can be used in the family affairs and business concerns of indi~ 
viduals, It is an inherently participatory process, and utilises individ- 
ual liberty and initiative in the pursuit of socially constructive goals. 

In the literary and legal spheres, the history of Islamic thought still 
bears vestiges of the early division between the rationalists (ah! 
al-ra'y) and traditionalists (ahi al-hadith), of whom the former relied 
more on considered judgment and opinion, and the latter on textu- 
al guidelines, in the development of the Sharh, The general climate 
of opinion eventually changed this course, and the bipartite model of 
earlier times gave way to the emergence of four leading schools of 
jurisprudence. During the course of the transition from one to the 
‘other, literally hundreds of sects, schools and movements emerged in 
all comers of the Islamic domain. The liberty of opinion and thought 
marked the history of the ‘wama’. The main concern at this time, 
that is, during the fourth and fifth centuries Hiyrah, was to impose 
restrictions on the freedom of ijtihad and encourage unanimity and 
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consensus, This led to the so-called closure of the door of ijrihad 
(insidad bab al-ijtihad), a self-imposed closure designed mainly to cur- 
tail the free exercise of opinion and reason in the development of 
Islamic legal thought. This is not the place to debate over the basic 
validity, or factual accuracy, of the so-called closure of the door of 
{jtihad and the ensuing prevalence of imitation (taglid) that dominat- 
ed Islamic scholarship over the course of the following centuries, 
The general contours of this picture clearly confirm, however, that 
freedom, an outlook and philosophy thats swi generis, is incapable of 
regulating itself; What is more, however, there is a danger that the 
attempt to restrain or regulate the exercise of freedom can itself 
become unbalanced, even misguided. It is not certain to this day, for 
instance, whether or not che effort on the part of the ‘wamd’ of the 
Abbasid era to restrict the freedom: of ijtihdd and advocate imitation 
(tagltd) inflicted a greater harm than the one ic tried to contain, 

‘The cra of constitutionalism of the nineteenth and twentieth cen= 
turies was a response that subsequent generations of thinkers provid- 
ed to the basic civilisational question of how to provide an authori- 
tative blueprint for the valid exercise of freedom. Yet the era of con- 
stitutionalism has also shown that one can have a constitution, but 
there is no guarantee that the constitution itself will not be misinter- 
preted and abused, The issue here is also not just confined to the legal 
and political contexts. Thus the quest to find a balanced mix of guid- 
ance on liberty has been a challenging issue that has engaged thinkers 
throughout the history of ideas, Islamic responses to issues of concen 
to the present enquiry are formulated through the reading, in the first 
place, of the source-texts of the Qur’in and the Sunnah on freedom, 
equality and justice. Observing these guidelines goes a long way 
towards moderating one’s approach to the question of the exercise of 
freedom, But that is not enough. Every community and generation 
of Muslims will need to continue its quest to find the best methods 
by which to relate its reality and experience to the normative guide- 
lines of the Qur'in and Sunnah, 

At the institutional level of applied Junsprudence, general consen- 
sus (ijma’) played an important role in ascertaining me acceptability 
or of new developments and ijtihad on issues of concern to 
liberty, equality and justice. Jjmd puts society's seal of approval on 
scholarly responses to new and unprecedented issues. This brings 
into focus the somewhat similar role played by judicial precedent in 
Western jurisprudence. Islamic jurisprudence has not validated bind. 
ing judicial precedent in the same way as Western legal thought, The 
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‘Western legal doctrine of stare decisis makes judicial precedent a 
wholly binding legal source. The leading decisions of the higher 
courts in Common Law jurisdictions thus bind the lower courts to 
their application by analogy to similar cases. Judicial precedent pro 
vides a framework and process that ensures that the law moves apace 
with social reality and experience. It has the benefit of engaging 
courts of justice in legal construction and reform, while keeping in 
focus, in the meantime, practical legal isues that touch the lives of 
ordinary people, This process necessanly involves addressing the 
issues of justice, equality and freedom, and the manner in which they 
are translated into practical guidelines. Islamic jurisprudence has not 
embraced the idea of stare decisis partly because of the fact that Islamic 
Jaw is governed by the given terms of the sacred text, and partly due 
to its concer for protecting the integrity of ijtihad: the judge and 
‘mujtahid moust have the liberty to interpret the law themselves rather 
than be bound by the decision of another judge. Valid and sound as 
it may seem, the reality is somewhat less palatable for the Muslin 
observer, who sees that ijtitdd has declined, but stare decisis has not, 
and that the latter has even found support in Muslim jurisdictions, 
such as Egypt, Malaysia and Pakistan. The latter two countries have 
retained binding judicial precedent and a common law-based judici- 
ary as parts of their colonial legacy, parts that they obviously found 
worth preserving. 

Eminent scholars and capable muyjtahids do exist among, the 
‘Muslims at large, but since the machinery of the nation-state and its 
(usually) Western-inspired constitution do not have a process for the 
‘mujtahid or of ijihiid, the creative thought and energies of these indi- 
viduals are not being utilised. Some may well be making valuable 
contributions in their writings and publications, but their works nev~ 
ertheless remain outside the decision-making proceses of govern 
ment, It would therefore be of benefit to society, and to the wmmah 
at large, to take a positive view of stare decisis and see binding judi- 
cial precedent as a stimulus to legal reconstruction and ijtihdd, rather 
than as a disincentive or unwarranted restricdon on them, This can 
be the subject of a new constitutional formula, or of an amendment 
to the relevant provisions of the constitution in force. Every Muslim 
country could take into. consideration its institutional framework, 
and the realities within and outside its judiciary, and determine 15 
‘own approach to a binding system of judicial precedent. But to 
introduce reform measures along these lines, and take an affirmative 
stance on it at the earliest opportunity is advisable, I reach this con- 
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clusion partly because of the wide gap between the theory and prac- 
tice of law in many Muslim jurisdictions. There is a need fora con- 
certed effort not only at making the law more pragmatic but also at 
making it a tangible reality and a apparatus, 
Brow Muslim countries are not particularly short of 
constitutional 


ment, but a strong sense of commitment and purpose on the part of 
all concemed, Government leaders and law enforcement agencies 
have a special role to play in nuking government under the tule of 


societies at present, rather than engaging in theoretical deliberations 
alone, although in reality theory and practice are the two faces of the 
another. 


Glossary 


“adalah: j1 
al-'adilah al-ijtimaiyyah: social justice 
abadalah al-mutlagak: absolute justice. 


ah! abdhimmah: people of the covenant. 

ahi al-hall wa'l-‘agd: those who loosen and bind, that is, the electoral 
college of elders who nominate the prospective Imam. 

aman; safe conduct. 

amanah: trust, which signifies a fiduciary concept, institution or rela- 
tionship, 

andrit: circumstantial evidence. 


arhim: ues of kinship. 

arjah; most preferred. 

‘asabiyyah: tribal kinship. 

aslah; most qualified, 

‘ataga: wo free- 

‘aufa: exemption; pardoning. 

yah (pl. aya): a verse of the Qur'an. 
al-bari'ah al-asliyyah: original non-bability. 
bara’at al-dhimmah: presumption of innocence. 
batin: inner. 

bay’ alt pledge of allegiance. 

bayin: clarification, explanation. 
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bayt al-mak: public treasury. 

bayyinah: evidence. 

bim: virtue, good. 

dar al-harb: abode of war. 

dar al-Islam: abode of Islam. 

darir: harm, injury, damage, prejudice. 

da‘wat claim (in a court). 

da’ wah: call to religion or invitation to embrace Islam. 

dhawn aleabrim: family relations and inheritance. 

dhimmak: legal capacity of the individual, 

dhimmi: free non-Muslim subjects living in Muslim lands, who, in 
return for capital tax payment, enjoy protection and safety. 

diwin al-mazalim: court of general jurisdiction vested with powers to 
receive and adjudicate complaints against government officials, 
established under the Abbasids Caliphate. 

diyyah: blood money paid to the family of the victim of homicide or 
to the victim of injuries by the perpetrator. 

_fagil: jurist, 

‘fard “ayn: cophatic personal obligation, often referring to religious 
dunes, which are established by the decisive injunctions of the 
Qur'dn and the Sunnah. 

fard kify'r; collective obbgation of the community as a whole, which 
is discharged even if some, and not all, members of the commu- 
nity perform it 

Jarisal: intuitive judgment, 

Jaridah mubkamah: firm obligation 

‘fasiil: corruption, 

fanwi: considered opinion given by a qualified scholar, a mufti (jure~ 
consult) or a mujtahid, concerning a legal religious issue; a religious 
edict 

igh: Islamic law as developed by Muslin jurists. 

Sugahi: see fagih 

thayr ‘udiil: witnesses of lesser qualification. 

‘hadith: lit. speech; the reported sayings and teachings of the Prophet 
Muhammad 4. It is used interchangeably with the Sunnah. 

hakim: ruler, governor 

hakam: arbitrator. 

halal; legitimate; allowed by the Shar ah. 

anth: Niabilicy. 

haraj: harm. 

hardm: totally forbidden. 
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harbi; belligerent non-Muslim. 

hazar. prohibition. 

hisbah: promotion of good and prevention of evil. It is a collective 
obligation of the Muslim community to take an affirmative stand 
towards hishah and put it into effect whenever the occasion arises. 

hudiid; preseribed punishments which the Qur’in or the Sunnah have 
determined for a handful of offences, including adultery and inde~ 
fensible theft. 

Jnukm: law, injunction or value of the Shart'ah which seeks to regu- 
late the conduct of competent individuals who are capable of 
bearing legal obligations. 

ugg al-ddamiyyin: right of human bemgs, 

al-hugig wa'-huriyyat al-igtisadiyyah wa'l-ijtimdiyyah; socio-cco- 
nomic rights and liberties. 

al-tugiiq wa'l-hurriyyat al-ma nawiyyah: intellectual rights and liberties, 

al-hugiiq wa'l-hunyyat al-shaksiyyalr; personal rights and liberties 

hurr al-kalim: speech of high literary quality. 

hurr al-karim: person of integrity. 

ture: 

Iuriyyah: freedom. 

Iuortyyat al-‘amal; freedom of work. 

al-hurriyyah al-madaniyyal civic liberty. 

al-lumyyah al-milkiyyah: freedom to own property. 

al-humyyah al-shakhsiyyak: personal freedom. 

Auarriyyat aleta’allum wa't-ta'lim: freedom of education and dissemina~ 
tion of knowledge. 

huerriyyat al-‘agidah; freedom of faith, 

humiyyat al-tamalluk: freedom of ownership 

husn al-mu‘dmalah; good and fair treatment, 

“ibdhalr: permissibility (as opposed to prohibition). 

badat (pl. of ‘ibadah); devoional matters and rituals of worship; 
often referring to obligatory duties such as the daily prayers, giv- 
ing charity and fasting. 

idhw: permission. 

ima’: consensus of opinion, especially of the leamed scholars of the 
Shart ah, aver a legal or religious ruling. 

jnihad: lit, self-exertion; independent reasoning usually by a qualified 
person (i.e. mujtahid) in order to deduce the juridical ruling of an 
issue from the source matenials of the Shariah. 

ijtihad sarft: circumstantial ijtihad. 

al-ikha’ al-dini: religious fraternity. 
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al-ikha’ al-insdnt: fraternity of man. 
ikhtiyar: choice; free will. 

ihsan: goodness; excellence; benevolence; fair-dealing. 
ihtikar: profiteering. 

ibn: knowledge, science. 

imam “adil: just leader. 

istishab: presumption of continuity. 


Jabbar: vyrant. 

al-jabr wa’ Likhtiyar: predestination and free will. 

Jihad: Wit. striving: personal effort in the advancement of a sacred 
cause, struggle against the forces of evil; military campaign. 

Jjizyah: the Islamic poll-tax levied on non-Muslims. 

ome majority. 

affirah (pl. kaffard): expiation. 

eam: lit. abe the scholastic theology of Islam developed by such 
schools as the Ash‘antes and Mu'tazihtes. 

karim: noble. 

Ahalasa: to release, to free. 

khalifah: Caliph; vicegerent, successor 

hari: land tax. 

khilafuk: the Que’inic doctrine of the vicegerency of man on earth; 
also refers to the historical caliphate. 

khut : divorce initiated by the wife 

al-lagit: foundling, abandoned child. 

Wan: lie. cursing: imprecation which commonly refers to a form of 
divorce in Islamic law. 

madhhab (pl. madhahib): theological or legal school. 

martabat al-'aufa: stave of forgiveness, 

maslabah: public good, benefit or interest; often used in contradis« 
tinction to mafiadah, mischief, evil. The rules of the Shariah are 
all deemed to be for the reahsation of the general benefit of the 


people. 

‘ma un: acts of kindness among neighbours. 

‘mazilim (pl. of mazlimah): complaint against government officials, 

mu dhid: covenanted person. 

mu allafit al-qulab: persons of influence whose co-operation and 
friendship was regarded as beneticial for the victory of Islam. 

‘amalah bi't-mitht: reciprocal treatment. 

mu'dmalat (sing. mu‘dmalah): civil or commercial transactions, often 
used in contradistinction to ‘ibadat. 

muhiamat (mubakamah): judicial proceedings; hearing (in court), 
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mu awin: deputy. 

mu’azzaf. task officer. 

mubarat: divorce by mutual consent of husband and wife. 

mudda’a ‘alayhi: defendant (in a court claim) 

mudda'é: plaintiff, one who institutes a court claim. 

mudda'i: claimant (in a court claim). 

muhtasib: regulator. 

mujtahid: a competent scholar who is capable of conducting inde- 
pendent legal reasoning, or ijtihdd, 

mugallid: imitator, often used in contradistinction to mujtahid. 

musaytir. controller. 

‘musta'min: non-Muslims temporarily resident in Muslim territory for 
a particular purpose. 

muta'akhkhiriin: later-day jurists. 

‘muwakkil : the principal party in a contract of agency. 

muting: non-Muslim citizens of a Muslim state, 

nafagah: maintenance for close relatives. 

nasthah: sincere advice. 

nass qaf't: clear text 

nazar. observation, 

qada’: the Divine decree. 

ada’ ‘ala al-gha’ib: ex-parte judgement; ruling, judgment in absentia 


gadi: judge. 

git idah enlliyyal: legal maxim. 

gard hasan: benevolent loan given to those in need. 

qawamah: maintenance; subsistence. 

qaunnine: provider. 

qisde: retaliation. 

qist: justice, fairness; just, fair. 

giwim: maintenance. 

giyiis ma’ al-fartg: analogy with a discrepancy. 

raf al-haraj: removal of hardship. 

riba’ usury, 

riff: gentleness, 

risilake: the prophethood of Muhammad &; message 

‘abab al-hnkon: cause of decision, ruling, judgement. 

‘abr, patience. 

safilr: idiot. 

salah: beneficence. 

Salam: forward sale, in which the price is paid at the time of the con- 
tract, but delivery is postponed to a future date. 
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sha'n al-nuziil: the historical context for the revelation of a 
verse/verses of the Qur’in 

shibh al-‘amd: quasi-intentional. 

shiira: consultation. 

siyasah ‘adilah: just policy. ‘ 

pred shar iyyah: Shart ak-oriented policy; often refers to discre- 
tionary decisions taken by the head of state or gai in pursuit of 

iblic good, in response to emergency situations, or in. cases 

Les sep of the established law would lead to unde~ 
sirable results. 

siydsah zalimah; unjust policy. 

a beiypo mutual benefit. 

sult: settlement, compromise. 

ta aqqui: rational judgment 

ta’ wun: co-operation. 

1abi'dn: follower, adherent, partisan 

tafakkur: ehinkinyg. 

understanding. 

tahrir: releasing, manumitting a slave. 

al-takaful al-ijtimil t: social support. 

takhyiy al-gada’: specification of court jurisdiction. 

takhsis: specification, 

‘taklif: responsibility, accountability 

talag: divorce. 

falag al-tafwid: delegated divorce in which the husband delegates his 
power of unilateral fahig to the wife. 

‘ugtd: lit. imitation; often implying an indiscriminate following of the 
‘lama’ of the past. It is often used in contradistinction to intihad, 

taqua: God-consciousness, piety. 

al-taswiyah f'l-rmy‘dmalah: equality in treatment. 

tawhid: belief in the Oneness of God. 

tawsi'ah: flexibility. 

taysir: bringing ease and facilitating difficule situations. 

‘w'sir: lit, deterrence or deterrent punishment which a gidi may 
impose at his discretion by reference to attending circumstances, 

‘azkiyak: probity, attestation of (a witness’) honourable record, 
integrity. 

wii al-amr: lit. those with authority; government and community 
leaders, as well as ‘wlama’, who exercise authonty and influence in 
community affairs. The Qur'an requires that they must be - 
ed and obeyed, sa mo 
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‘Sulama': religious scholars; theologians. 

ummah: the Musim community at large. 

“unf: harshness; violence. 

alugiid wa'l-fusiikh: contracts and dissolutions 

wali al-mazalim: public grievances tribunal. 

wakalah; the contract of agency, representation. 

wakit: legal representative, agent, attomey. 

sale {also wildyah - pl. wilayat): legal authority such as in the case 
of guardianship (wali) who exercises authority over his ward. 
Walayah also means guardianship, 

wagf (pl. awgif): charitable endowment; a charitable trust instituted 
for the advancement of a good cause. 

wazir al-tafuid: prime minister. 

wazir al-tanfidh; ministerial portfolio. 

wildyah ‘dmmah: public. authority. 

wilayah khdssah: private authority. 

wildyat al-gada': judicial authority. 

ccakh: lie, purity; legal alms incumbent upon a Muslim, to help the 
poor and the needy, at the rate of approximately two and a half 
per cent, payable annually on certain types of assets held for over 

r. 


a year. 

ahir: apparent. 

ann: conjecture, supposition 
ihar: a type of divorce. 
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